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FILED
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& ANDERSON, PLLC
3480 Merlin Drive
P.0.'1:Jox 50160
Idaho Falls, Idaho 83405-0160

Telephone: (208) 525-8792
Attorneys for Defendant
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COlJNTY OF BLAINE
ROBERT KANTOR,
Case. No. CV-2012--734
Plaintiff,

MOTION TO DISMISS
VS.

SONDRA LOUISE KANTOR,
Defendant.

COMES NOW, Defendant/Counterclaimant, ("Sondra") by and through her
attorneys ofrecord, the law firm of Thompson, Smith, Woolf & Anderson pursuant to
I.R.C.P. 12(b)(l)(8) and 12(g)(2) (4), and moves the court to dismiss the above-captioned
matter based upon a lack of subject roatlerjurisdiction. In support of her Motion,

Defendant alleges as follows:
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On December 20, 2013, the Honorable Thomas Borreson entered a

Supplemental Decree ofDivorce 1 that merged and incorporated that certain Property
Settlement Agreement ("PSA''), which is the basis for the pending suit. The Supplemental

Decree was entered nunc pro tune for October 18, 2013.
2.

Although previously raised in briefing before the Court, Defendant

now formally requests a dismissal of this case. Defendant submits the merger resulted in
the loss of jurisdiction by this Court over the PSA and the end to the present suit. "Merger

is the substitution of rights and dt1ties under the judgment or the decree for those under the
agreement or cause of action sued upon" Davidson v. Soelberg, 154 Idaho 227, 230, 296

P.3d 43'3, 436 (Ct.App.2013) (quoting Kimball v. Kimball, 83 Idaho 12, ·15, 356 P.2d 919,
921 (1960)). The right to enforce the contract through a breach of contract action is
supplanted by the divorce trial court's authority to enforce its order. Id. I.C. § 1-2201. In
this instance, that power falls to the·trial court_in Blaine County Case No. CV-2011-525 ~
now with the Honorable Thomas Borteson presiding. I.C. §§ 1-2201, 1-22IO(l)(d), 12214; IRCP 82(c)(2)(C); Fffth Judicial District Administrative Order dated March 23,
'

2009 (Hon. Barry Wood).
3.

The loss of jurisdiction may invalidate any further determination by

this Court. See, e.g., State v. Wolfe, _

P.3d -·, 2013 WL 6014054,

pp. 11-12

(Ct.App.2013); Bagley v. Thomason, 155 Idaho 193, 197, 307 P.3d 1219, 1223 (2013). A
question regarding the lack of subject matter jurisdiction can be raised at any time. Fisher
v. Crest, 140 Idaho 96, 90 P.3d 321 (2004).The question of jurisdiction is fundamental and
t

The Defendant asks the Court to take judicial notice of the Supplemental Decree pursuant to I.RE. 201.
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mu·st not be ignored. Diamond v. Sandpoint Title Ins., 132 Idaho 145, 148, 968 P.2d 240,
243 (1998).
4.

Subject matter jurisdiction is a key requirement in determining the

justiciability of a claim and cannot be waived by consent of tf:ie parties. Troupis v.
Summer, 148 Idaho 77, 79-80, 218 P.3d 1138 1140-41 (2009). Jurisdiction depends upon

the right of the court to exercise judicial power over that class of cases to which the
particular case before it belongs and not upon whether the particular case states a cause of
action upon its specific facts. Id., (dting Richardson v. Ruddy, 15 Idaho 488, 98 P. 842,
844-45 (1908)). This is an action u1}on the·PSA ~not an action upon the property. I.C. §§
5-514(a)(c)(e); IRCP 9(j). Once merged, all of the breach of' contract actions on the PSA

in this matter are now moot. Again, the merger occurred "upon request" of Sondra oh
October 18, 2013 and the Supplemental Dec1·ee ofDivorce was e1itered "mm.c pro tune".
5.

Even if the Court detennines that it maintains subject matter

jurisdiction in whole or in part in accordance with its prior statements, Defendant

respectfully submits th.at the Court should decline any further decision. Pursuant to IRCP
12(b)(8), a trial court may dismiss an action where there is "another action pending
between the same parties for-the

same
cause."
l

Respectfully, tliis case is about adherence

to a divorce settlement agreement, which was entered into by the parties in conjunction

with the divorce proceeding in Blaine County Case No. CV-11-525.
In making this determination, the Court should consider whether the prior
case has gone to judgment, and,

as a second~tier, whether the Coutt should nevertheless

refrain from deciding it as a matter of discretion. Klaue v. Hern, 133 Idaho 437, 439-40,
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988 P.2d 211, 213-14 (1999).
As to the first test, Sondra respectfully submits that the Decree of Divorce
and more importantly the Supplemental Decree of Divorce have preclusive effect on these
issues. See, e.g., McBride v. McBride, 112 Idaho 959, 961, 739 P'.2d 258, 269 (1987)
(holding that in the absence of a timely appeal, the property division set forth by decree
are "final, resjudicata, and no jwisdiction exists to modify property divisions of a divorce
decree."); Fix v. Fix, 125 Idaho 372,376, 870 P.2d 1331, 1335 (Ct.App.1993).
As to the second test, Sondra respectfully asks that the Cou1t, in its
discretion,.decline any further decision on th.is case. Klaue, 133 Idaho at 440, 988 P.2d at
214. The matters at hand pertain to the decisions made by the parties in settling the
divorce case in April 2012. Those decisions and the consequences thereof are best dealt

with by the divorce trial court.

;I
f)f,.....__

DATED this ~ day ofDecerf1ber, 2013.
0

THOMPSON, SMITH, WOOLF &
ANDERSON, PLLC

ay,U/n~~r~n

Attorney for DefendanVCounterclaimant
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CERTIFICATE OF SERVICE BY l\1AIL} HAND DELIVERY
ORF ACSIM!LE TRANSMISSION
I hereby certify that a true and correct copy of the foregoing docmnent was
on this date served upon the persons named below, at the addresses set out below their
name, either by mailing~ hand delivery or by facsimile to them a true and correct copy of
said document in a properly addressed envelope in the United States mail, postage
prepaid; by hand delivery to them; or by facsimile transmission .
.,..,t

DATED this

.zLctay of December, 2013.

Scot M. Ludwig, Esq.
LUDWIG SHOUFLER MILLER
JOHNSON, LLP
209 West Main Street
·Boise, Idaho 83702

/d Maiied

O Hand Delivered ~ Faxed

Facsimile: (208) 381-1999
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& ANDERSON, PLLC
3480 Merlin Drive
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Attorneys for Defendant
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF BLAINE
ROBERT KANTOR,
Case. No. CV-2012-734
Plaintiff,
SECOND RESPONSE
MEMORANDUM REGARDING
SANCTIONS

vs.
SONDRA LOUISE KANTOR,
Defendant.

COMES NOW, Defendant/Counterclaimant, ("Sondra") by and through her
attorneys of record, the law firm of Thompson, Smith, Woolf & Anderson, and hereby
submits the following memorandum of points and authorities in response to the Court's
proposed sanctions set forth in its e-mail dated November 23, 2013 and the recent Motion
for Entry ofAdditional Sanction filed by Plaintiff on December 18, 2013.

SECOND RESPONSE MEMORANDUM REGARDING SANCTIONS - 1
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POINTS AND AUTHORITIES
1.

The "spin" on the loan modification -the difference between "required" and

"necessary".
It is easy to lose the forest for the trees in this case. At issue here is a means to get
rid of the house located at 265 Golden Eagle, Hailey, Idaho. The evidence before the
Court suggests that the property is worth between 2.4 million to 2.8 million dollars. The
debt is in excess of 3.5 million dollars. The parties' PSA provides that the property shall
be sold "as soon as" possible. Mr. Kantor initiated this action ostensibly to force Sondra
to sign documents to approve a short sale. As we know, it has evolved into something
entirely different.
Along the way, Mr. Kantor represented to the court that he applied for and secured
the release of the parties' HELOC loan in the approximate amount of 1 million dollars.
Mr. Kantor also represented to the Court that he had a loan modification deal in the works
that would result in the primary mortgage having the principal reduced by over 1 million
dollars - or maybe even forgiven outright. He further represented that it was an absolute
requirement that Sondra not be on the property in order to process the loan modification that a Quitclaim Deed was necessary. These claims were made without any support or
verification other than from Mr. Kantor. The case turned from pursuit of a short sale to
dispose of the property (where there is still a willing buyer waiting in the wings), to the
pursuit of a loan modification.
At some point, the Court became convinced that Mr. Kantor was the driving force
SECOND RESPONSE MEMORANDUM REGARDING SANCTIONS - 2
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behind these developments and was further convinced that a Quitclaim · Deed was
required. Additionally, it is apparently the opinion of the Court that the loan modification
will create a profit for the Kantors. Thus, we embarked on this instant activity to force
Sondra to deed the property to Mr. Kantor. It is worth noting again that at the September
2013 hearing, Mr. Kantor provided as Exhibit "B" to his affidavit a statement that he
wrote to Bank of America that Sondra has indicated she would be willing to potentially
deed the property to Mr. Kantor if she is absolved of liability under the loan. That
statement was true provided there were no unheralded consequences such as a tax liability,
which have subsequently been raised.
As the matter progressed, Mr. Kantor began pursuing the loan modification in his
name only. There is no credible evidence to suggest that this is a requirement. In point of
fact, the loan modification at issue stems from a Consent Judgment entered into by Bank
of America with the Department of Justice and filed April 4, 2012 in the United States
District of Columbia Case No. CV-2012-0361, which sets forth the parameters for the
settlement fund. Affidavit of Counsel,

<Jr

3, Exhibit "D", p. D-2.

Essentially, Bank of

American and an assembly of other major lenders admitted that there had been some
impropriety in certain business practices and agreed to settle with their clients and all fifty
states. Counsel A.ff.,

<J[

3. To fund the settlement, the Banks agreed to repay some injured

parties cash and, in part, the banks -including Bank of America, agreed to provide
"Consumer Relief' to its qualifying customers. Id.

It is this latter program that has bearing on this case. While complicated, Bank of

SECOND RESPONSE MEMORANDUM REGARDING SANCTIONS - 3
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America "shall provide $7,626,200,000 of relief" and nearly an additional l billion dollars
refinancing relief to its affected consumer base. Id. Basically, Bank of America has
created a pool of debt that it will forgive to its clients. It is into this hodgepodge that the
Kantors' primary mortgage and HELOC loan fell.
The Bank of America has a number of means at its disposal to achieve the goal of
the settlement. Counsel Ajf., cir 3, Exhibit "D".

These options include: First Lien Loan

Modification, Second Lien Portfolio Modification, Enhanced Borrower Transitional
Funds, Short Sales, Deficiency Waivers, Forbearance for Unemployed Borrowers, AntiBlight Provisions, Benefits for Servicemembers and Refinancing Programs. Id. Exhibit
"D" to the Consent Judgment and Table 1-1 contained therein set forth the eligibility
requirements.

Those eligibility requirements and the means used determine not only

consumer eligibility but also how much "credit" the bank receives toward the stipulated
settlement amount.
Section 1 of Exhibit "D" provides that the banks shall strive to offer at least 85% of
the available credits to first liens on "occupied 1 Properties". Footnote 1 provides that

Servicer may rely on a borrower's statement, at the time of modification
evaluation, that a property is occupied or that the borrower intents to rent
or re-occupy the property.
Counsel Ajf.,

<JI

3, Exhibit "D", p. D-2. Thus, it does not appear that there is a requirement

under the Consent Judgment that the property be "owner occupied". At least in the initial
conversation between Ms. Lewis and all parties and counsel with Mr. LaPeter listening,
Ms. Lewis indicated that there was no requirement that the property be owner occupied. S.

SECOND RESPONSE MEMORANDUM REGARDING SANCTIONS - 4
942

Lewis Transcript, p. 9, 11. 4-6.
In that initial conversation, again with all parties and counsel on the line, Ms.
Lewis indicated several times that Ms. Kantor could not only be on title but could
participate in the loan modification process. S. Lewis Transcript, p. 5, LL 20-30; p. 6, LL
8-31; p. 7. L. 28 - P. 9, L. 6.; p. 12, LL 7-22. Ms. Lewis subsequently may have changed
her position after speaking with Mr. Kantor alone. However, the evidence on this issue is,
at best, conflicting. There is no requirement in the Consent Judgment for a quitclaim deed
to participate.
As a former magistrate, this Court has had broad experience with refinancing of
real property and removal of former spouses from debt. The common mechanism is to
tender a deed into escrow to facilitate the transaction. Once released from the debt, the
Quitclaim Deed would be recorded and the recently released spouse could move forward
unencumbered by the debt and off of the title. Although the PSA does not contemplate a
refinancing in this case, that common mechanism is the only process that makes sense.
Again, the Court does not have jurisdiction over the property at issue and cannot modify
the property and debt award. See, e.g., McBride v. McBride, 112 Idaho 959 (1987); Fix v.
Fix, 125 Idaho 372 (Ct.App.1993).

A Quitclaim Deed was not "required" to apply for a loan modification. It may have
been "necessary" to complete Mr. Kantor's application-but only because of the manner in
which he pursued it.

It is obvious that by only using his income to apply for the

modification both the principal reduction and the monthly payment will be considerably
lower. S. Lewis Transcript, p. 12, L. 11- p. 13, L. 11. By Mr. Kantor's o,vn admission,
SECOND RESPONSE MEMORANDUM REGARDING SANCTIONS - 5
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including Sondra would essentially double the income. The agenda here is not the pursuit
of merely a loan modification -it is a pursuit of a loan modification on Mr. Kantor's
terms.
2.

There is no need to pursue a deed from Mr. LaPeter or sanctions at this time.

In any event, the most startling revelation of the December 13, 2013 call was that

Mr. Kantor had deI1vered the (albeit invalid) quitclaim deed to Bank of America. It
further appears that Mr. Kantor made a veiled reference to the manner in which the title
was obtained and that Sondra had previously deeded the property to Mr. LaPeter. That
was confirmed with Ms. Lewis. S. Lewis Transcript, p. 13, LI. 20-24; p. 9. L. 11 - p. l 0,

L. 25. Despite the defect of title, Bank of America is processing the loan modification
sought by Mr. Kantor. S. Lewis Transcript, p. 10, L. 29 - p. 10, L. 14; p. 13, LL 25-32.
Bank of America has promised a decision on the loan modification by the end of January
2014. Mr. Kantor was required to submit additional information to the bank on December
17, 2013 to complete his application. S. Lewis Transcript, p. 13, LL 33-34. The further
pursuit of an additional deed is not an issue being pursued by Bank of America but rather
at this point only by Robert Kantor. If the purpose of the sanctions and the pursuit of the
deed is for the sole purpose of seeing what the bank's offer is -no further action is
required. The offer is forthcoming on the record before the bank. Additionally, both Mr.
Kantor and Sondra have disclosed on the record and put Bank of America on notice that
there is an issue with the validity of the Quitclaim Deed. Further pursuit of this issue is
pointless pending a decision from the bank.
3.

The magnitude of the loan modification is highl)'. questionable. The other

SECOND RESPONSE MEMORANDUM REGARDING SANCTIONS - 6
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eye-opener was Ms. Lewis' pontifications regarding the magnitude of the loan. In that
initial conversation

December 13, 20

again with all parties and counsel on the line,

Ms. Lewis indicated that in her experience the loan modifications ranged from $30,000 to
$250,000. S. Lewis Transcript, p. 13, LL 6-19; p. 14, LL 8-26. It was also revealed that
Ms. Lewis, the account manager assigned to the Kantor loan, was unable to communicate
to Mr. Kantor any estimated reduction. None was provided in the initial offer. S. Lewis
Transcript, p. 13, LL 6-10. In short, Mr. Kantor's representations to the Court that it is
going to be in excess of I million dollars are pure conjecture at this point. Once again, Ms.
Lewis subsequently may have changed her position after speaking with Mr. Kantor alone
but her initial conversation with all parties and counsel reflected probably the most
credible "evidence" on this point.
The forgiveness of the HELOC loan was not brought about by any application
process initiated by Mr. Kantor specifically for that.

Upon review of the Consent

Judgment, it appears that the HELOC was forgiven as part and parcel of the mechanisms

to give consumer relief on second liens under Exhibit "D". See, Counsel Aff.,

<JI

3, Exhibit

"D", pp. D-2 to D-7. There are several provisions that require the Servicer to extinguish a
second lien or modify it substantially. Because the HELOC was simply forgiven out of
the blue, it is difficult to say it was attributable to the parties' pursuit of the short sale with
Augusts or a loan modification. The timing suggests it was tied to the approved February
2013 short sale, which was approved by both parties and only terminated by Mr. Kantor's
relentless pursuit of a loan modification.

SECOND RESPONSE MEMORANDUM REGARDING SANCTIONS - 7
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The forgiveness of the HELOC second lien is not an indicator of the principal loan
reduction amount.

The guidelines regarding principal loan reduction in the Consent

Judgment Exhibit "D" indicates that "principal shall be reduced to a LTV (Loan-to-Value)
ratio of 120%" subject to certain debt-to-income requirements. See, Counsel A.ff.,

<Jr

3,

Exhibit "D", pp. D-2 to D-7. Thus, if the Kantor house were valued at approximately 2.6
million, the LTV ration would yield a principal reduction to $312,000, which is a "shave
off' of about $300,000-400,000. That is in the range initially described by Ms. Lewis.
Admittedly, there are a lot of facts and factors probably unknown even to Mr.
Kantor and Ms. Lewis that will go into the ultimate offer made by Bank of America.
However, a principal loan reduction in this case of only $300,000 has been much ado
about nothing. Even at a loan principal of 3.2 million, the short sale to the Augusts is a
"no-brainer". Once the veil is pulled back and the offer revealed, everyone will know of
the extraordinary events of this case have been justified or not. Respectfully, the Court
should want to know that answer before taking any action.
4.

Sondra does not want to sabotage the loan modification -Sondra only wants

full disclosure.

Mr. Kantor's accusations that Sondra wants to sabotage the short sale are baseless.
If she had the requisite inclination, she has had the opportunity to do so on any given day
by simply calling Bank of America. Sondra's only concerns have been that there be a full
disclosure to the bank of the facts surrounding the tender of the deed, and that her
concerns about the tax consequences and the need to tender a deed be answered. The

SECO~TJJ RESPONSE MEMORANDUM REGARDING SANCTIONS - 8
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disclosures have been made to Bank of America. The answers to the tax consequences
and the need for the deed have not been fully answered.
Mr. Kantor is attempting to prevent any further contact with Bank of America by
imposing additional conditions beyond the scope of the December 10, 2013 order and not
cooperating with providing the release of information. Additionally, Mr. Kantor has
apparently instructed or convinced Bank of America to have no further contact with
Sondra. On the record at the December 10, 2013 hearing, the Court acknowledged that
Sondra's participation would be required to give counsel access to Bank of America. It is
Mr. Kantor's participation that is not necessary. The Order sets forth that if Mr. Kantor's

participation is needed, he would be required to participate or sign a release. The Court
encouraged the parties to work together and record the calls to have a record. Those
cooperative efforts were used during the December 13, 2013 telephone call-and they bore
fruit and shed light on the process and the status. Arguably, Mr. Kantor did not like
everything that was said and went back and conducted his own cross-examination (he is
an attorney after all) to try and rehabilitate his own agenda, which is to sanction Sondra.
The Court is encouraged to scrutinize the difference between the two calls.
This situation is akin to selling your house to a third party and being required in
advance to deed the property and fully convey it to them by recording the instrument before their financing is even approved and before your name is removed from the debt
and without any guarantee that it will be. S. Lewis Transcript, p. 4, LI. 3-17. Imagine
further having to do so not knowing the magnitude of the tax consequences that could
arguably be $30,000 - $300,000 or more. This is real, life-altering money to Sondra.
SECOND RESPONSE MEMORANDUM REGARDING SANCTIONS - 9
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The truth is that Sondra wants to see the offer as much as anyone. From her
perspective, having the loan modification offer truly revealed will end this debate one way
or another. Bank of America has all of the information it needs and is processing the
application as this is being reviewed by the Court. There is simply no need for the Court
or anyone else connected to the case to take any further action at this point.

The status

quo protects everyone's rights and interests while allowing the parties to gain additional
and desperately needed information. Further sanctions against Sondra would have the
opposite effect -the suit would be dismissed, effectively ending the jurisdiction the Court
has determined it has to continue this process. Sondra would face a claim for attorney
fees, which may or may not exceed her tax liability from the loan modification. We
simply do not know. Respectfully, neither does the Court and, thus, prudence suggests the
best course of action is to wait a few more weeks.
DATED this

.i_~of December, 2013.
THOMPSON, SMITH, WOOLF &
ANDERSON, PLLC

By~

Martyderson

Attorney for Defendant/Counterclaimant

SECOND RESPONSE MEMORANDUM REGARDING SANCTIONS - 1O
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CERTIFICATE OF SERVICE BY MAIL, HAND DELIVERY
OR FACSIMILE TRANSMISSION
I hereby certify that a true and correct copy of the foregoing document was
on this date served upon the persons named below, at the addresses set out below their
name, either by mailing, hand delivery or by facsimile to them a true and correct copy of
said document in a properly addressed envelope in the United States mail, postage
prepaid; by hand delivery to them; or by facsimile transmission.

;<;~
DATED this _{_f_ day of December, 2013.

Marty R. Anderson

Scot M. Ludwig, Esq.
LUDWIG SHOUFLER MILLER
JOHNSON, LLP
209 West Main Street
Boise, Idaho 83 702
Facsimile: (208) 387-1999

)it Mailed

D Hand Delivered D Faxed
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DEC 2 3 2013
-

Jco/ynn Drage, Clerk District
ourt Blaine County, Idaho

MARTYR. ANDERSON, ESQ
ISBN 5962
THOMPSON SMITH WOOLF
& ANDERSON, PLLC
3480 Merlin Drive
P.O. Box 50160
Idaho Falls, Idaho 83405-0160
Telephone: (208) 525-8792
Attorneys for Defendant
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF BLAINE
ROBERT KANTOR,
Case. No. CV-2012-734
Plaintiff,
vs.
SONDRA LOUISE KANTOR,

SECOND AFFIDAVIT OF
COUNSEL IN RESPONSE TO
NOTICE OF PROPOSED
DISMISSAL

Defendant.

STATE OF IDAHO
County of Bonneville

)
: ss.
)

MARTYR. ANDERSON, having first duly sworn upon oath, deposes and says:
1.

That I am counsel for the Defendant in the above entitled action and a

licensed attorney in the State of Idaho. That I am competent to testify, and I make this
AFFIDAVIT OF
DISMISSAL - 1

COUNSEL IN RESPONSE TO NOTICE OF PROPOSED
950

.J

affidavit of my own personal knowledge of the facts contained herein.
2.

I am submitting this Affidavit as a report to the Court on the contact with

the Bank of America.
3.

Attached hereto and marked Exhibit "A" is a true and correct copy of the

pertinent portions of the Consent Judgment entered in the United States District Court for
the District of Columbia, Case NO. 1:12-cv-12-0361-RMC. I omitted the signature pages
from the Consent Judgment (approximately 50 pages) and the irrelevant Exhibits. A true
and correct copy of Exhibit "D" is also attached.
4.

Attached hereto and marked Exhibit "B" is a true and correct copy of an e-

mail that I sent to attorney Scot Ludwig on December 18, 2013 regarding execution of
the release to Bank of America and the form release provided to me by Shawnee Lewis as
referenced in the December 13, 2013 conference call.

I have received no written

documents in response to this e-mail.
5.

Attached hereto and marked Exhibit "C" is a true and correct copy of an e-

mail that I sent to attorney Scot Ludwig on December 18, 2013 regarding the status of a
conference call with Bank of America scheduled for December 18, 2013.
/intentionally left blank/
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FURTHER YOUR AFFIANT SAYETH NAUGHT.

~
SUBSCRIBED AND SWORN TO before me this ~ f December,
2013.

Commission Expires:
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CERTIFICATE OF SERVICE BY MAIL, HAND DELIVERY
ORFACSIMILE TRANSMISSION
I hereby certify that a true and correct copy of the foregoing document was
on this date served upon the persons named below, at the addresses set out below their
name, either by mailing, hand delivery or by facsimile to them a true and correct copy of
said document in a properly addressed envelope in the United States mail, postage
prepaid; by hand delivery to them; or by facsimile transmission.
DATED this

_J.[_~
day of December, 2013.

Scot M. Ludwig, Esq.
LUDWIG SHOUFLER MILLER
JOHNSON, LLP
209 West Main Street
Boise, Idaho 83 702
Facsimile: (208) 387-1999

~Mailed D Hand Delivered D Faxed
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

FI LE D
AtJR - \ 2012

UNITED STATES OF AMERICA,
et al.,
Plaintiffs,
V.

BANK OF AMERICA CORP. et al.,
Defendants.

_______________

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Clerk us District & Bankruptcy
Courts for the District of Columbia

Civil Action No.

---

CONSENT JUDGMENT
WHEREAS, Plaintiffs, the United States of America and the States of Alabama, Alaska,
Arizona, Arkansas, California, Colorado, Connecticut, Delaware, Florida, Georgia, Hawaii,
Idaho, Illinois, Indiana, Iowa, Kansas, Louisiana, Maine, Maryland, Michigan, Minnesota,
Mississippi, Missouri, Montana, Nebraska, Nevada, New Hampshire, New Jersey, New Mexico,
New York, North Carolina, North Dakota, Ohio, Oregon, Rhode Island, South Carolina, South
Dakota, Tennessee, Texas, Utah, Vermont, Washington, West Virginia, Wisconsin, Wyoming,
the Commonwealths of Kentucky, Massachusetts, Pennsylvania and Virginia, and the District of
Columbia filed their complaint on March 12, 2012, alleging that Bank of America Corporation,
Bank of America, N.A., BAC Home Loans Servicing, LP f/k/a Countrywide Home Loans
Servicing, LP, Countrywide Home Loans, Inc., Countrywide Financial Corporation,
Countrywide Mortgage Ventures, LLC, and Countrywide Bank, FSB (collectively, for the sake

·_x_lT
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of convenience only, "Defendant") violated, among other laws, the Unfair and Deceptive Acts
and Practices laws of the Plaintiff States, the False Claims Act, the Financial Institutions Reform,
Recovery, and Enforcement Act of 1989, the Servicemembers Civil Relief Act, and the
Bankruptcy Code and Federal Rules of Bankruptcy Procedure;
WHEREAS, the parties have agreed to resolve their claims without the need for
litigation;
WHEREAS, Defendant has consented to entry of this Consent Judgment without trial or
adjudication of any issue of fact or law and to waive any appeal if the Consent Judgment is
entered·as submitted by the parties;
WHEREAS, Defendant, by entering into this Consent Judgment, does not admit the
allegations of the Complaint other than those facts deemed necessary to the jurisdiction of this
Court;
WHEREAS, the intention of the United States and the States in effecting this settlement
is to remediate harms allegedly resulting from the alleged unlawful conduct of the Defendant;
AND WHEREAS, Defendant has agreed to waive service of the complaint and summons
and hereby acknowledges the same;
NOW THEREFORE, without trial or adjudication of issue of fact or law, without this
Consent Judgment constituting evidence against Defendant, and upon consent of Defendant, the
Court finds that there is good and sufficient cause to enter this Consent Judgment, and that it is
therefore ORDERED, ADJUDGED, AND DECREED:

I.
1.

JURISDICTION

This Court has jurisdiction over the subject matter of this action pursuant to 28

U.S.C. §§ 1331, 1345, 1355(a), and 1367, and under 31 U.S.C. § 3732(a) and (b), and over

2
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Defendant. The Complaint states a claim upon which relief may be granted against Defendant
Venue is appropriate in this District pursuant to 28 U.S.C. § 139l(b)(2) and 31 U.S.C. § 3732(a).

II.
2.

SERVICING STANDARDS

Bank of America, N.A. shall comply with the Servicing Standards, attached

hereto as Exhibit A, in accordance with their terms and Section A of Exhibit E, attached hereto.

III.
3.

FINANCIAL TERMS

Payment Settlement Amounts. Bank of America Corporation and/or its affiliated

entities shall pay or cause to be paid into an interest bearing escrow account to be established for
this purpose the sum of $2,382,415,075, which sum shall be added to funds being paid by other
institutions resolving claims in this litigation (which sum shall be known as the "Direct Payment
Settlement Amount") and which sum shall be distributed in the manner and for the purposes
specified in Exhibit B. Payment shall be.made by electronic funds transfer no later than seven
days after the Effective Date of this Consent Judgment, pursuant to written instructions to be
provided by the United States Department of Justice. After the required payment has been made,
Defendant shall no longer have any property right, title, interest or other legal claim in any funds
held in escrow. The interest bearing escrow account established by this Paragraph 3 is intended
to be a Qualified Settlement Fund within the meaning of Treasury Regulation Section 1.468B-1
of the U.S. Internal Revenue Code of 1986, as amended. The Monitoring Committee established
in Paragraph 8 shall, in its sole discretion, appoint an escrow agent ("Escrow Agent") who shall
hold and distribute funds as provided herein. All costs and expenses of the Escrow Agent,
including taxes, if any, shall ,be paid from the funds under its control, including any interest
earned on the funds.

3
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Payments to Foreclosed Borrowers. In accordance with written instructions from

the State members of the Monitoring Committee, for the purposes set forth in Exhibit C, the
Escrow Agent shall transfer from the escrow account to the Administrator appointed under
Exhibit C $1,489,813,925.00 (the "Borrower Payment Amount") to enable the Administrator to
provide cash payments to borrowers whose homes were finally sold or taken in foreclosure
between and including January 1, 2008 and December 31, 2011; who submit claims for harm
allegedly arising from the Covered Conduct (as that term is defined in Exhibit G hereto); and
who otherwise meet criteria set forth by the State members of the Monitoring Committee. The
Borrower Payment Amount and any other funds provided to the Administrator for these purposes
shall be administered in accordance with the terms set forth in Exhibit C.
5.

Consumer Relief Defendant shall provide $7,626,200,000 of relief to consumers

who meet the eligibility criteria in the forms and amounts described in Paragraphs 1-8 of Exhibit
D, and $948,000,000 of refinancing relief to consumers who meet the eligibility criteria in the
forms and amounts described in Paragraph 9 of Exhibit D, to remediate harms allegedly caused
by the alleged unlawful conduct of Defendant. Defendant shall receive credit towards such
obligation as described in Exhibit D.
IV. ENFORCEMENT
6.

The Servicing Standards and Consumer Relief Requirements, attached as Exhibits

A and D, are incorporated herein as the judgment of this Court and shall be enforced in
accordance with the authorities provided in the Enforcement Terms, attached hereto as Exhibit E.
7.

The Parties agree that Joseph A. Smith, Jr. shall be the Monitor and shall have the

authorities and perform the duties described in the Enforcement Terms, attached hereto as
Exhibit E.
4
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Within fifteen (15) days of the Effective Date of this Consent Judgment, the

participating state and federal agencies shall designate an Administration and Monitoring
Committee (the "Monitoring Committee") as described in the Enforcement Terms. The
Monitoring Committee shall serve as the representative of the participating state and federal
agencies in the administration of all aspects of this and all similar Consent Judgments and the
monitoring of compliance with it by the Defendant.

V.
9.

RELEASES

The United States and Defendant have agreed, in consideration for the terms

provided herein, for the release of certain claims, and remedies, as provided in the Federal
Release, attached hereto as Exhibit F. The United States and Defendant have also agreed that
certain claims, and remedies are not released, as provided in Paragraph 11 of Exhibit F. The
releases contained in Exhibit F shall become effective upon payment of the Direct Payment
Settlement Amount by Defendant.
10.

The State Parties and Defendant have agreed, in consideration for the terms

provided herein, for the release of certain claims, and remedies, as provided in the State Release,
attached hereto as Exhibit G. The State Parties and Defendant have also agreed that certain
claims, and remedies are not released, as provided in Part IV of E:>d1ibit G. The releases
contained in Exhibit G shall become effective upon payment of the Direct Payment Settlement
Amount by Defendant.

VI.
11.

SERVICEMEMBERS CIVIL RELIEF ACT

The United States and Defendant have agreed to resolve certain claims arising

under the·Servicemembers Civil Relief Act ("SCRA") in accordance with the terms provided in
Exhibit H. Any obligations undertaken pursuant to the terms provided in Exhibit H, including

5
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any obligation to provide monetary compensation to servicemembers, are in addition to the
obligations undertaken pursuant to the other terms of this Consent Judgment. Only a payment to
an individual for a wrongful foreclosure pursuant to the tenns of Exhibit H shall be reduced by
the amount of any payment from the Borrower Payment Amount.
VII.

12.

OTHER TERMS

The United States and any.State Party may withdraw from the Consent Judgment

and declare it null and void with respect to that party if the Consumer Relief Payments (as that
term is defined in Exhibit F (Federal Release)) required under this Consent Judgment are not
made and such non-payment is not cured within thirty days of written notice by the party.
13.

This Court retains jurisdiction for the duration of this Consent Judgment to

enforce its tenns. The parties may jointly seek to modify the terms of this Consent Judgment,
subject to the approval of this Court. This Consent Judgment may be modified only by order of
this Court.
14.

The Effective Date of this Consent Judgment shall be the date on which the

Consent Judgment has been entered by the Court and has become final and non-appealable. An
order entering the Consent Judgment shall be deemed final and non-appealable for this purpose if
there is no party with a right to appeal the order on the day it is entered.
15.

This Consent Judgment shall remain in full force and effect for three and one-half

years from the date it is entered ("the Term"), at which time Defendant's obligations under the
Consent Judgment shall expire, except that, pursuant to Exhibit E, Bank of America, N.A. shall
submit a final Quarterly Report for the last quarter or portion thereof falling within the Tenn and
cooperate with the Monitor's review of said report, which shall be conchided no later than six
months after the end of the Term. Defendant shall have no further obligations under this
6
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Consent Judgment six months after the expiration of the Term, but the Court shall retain
jurisdiction for purposes of enforcing or remedying any outstanding violations that are identified

in the final Monitor Report and that have occurred but not been cured during the Term.
16.

Except as otherwise agreed in Exhibit B, each party to this litigation will bear its

own costs and attorneys' fees associated with this litigation.
17.

Nothing in this Consent Judgment shall relieve Defendant of its obligation to

comply with applicable state and federal law.
18.

The United States and Defendant further agree to the additional terms contained

in Exhibit I hereto.
19.

The sum and substance of the parties' agreement and of this Consent Judgment

are reflected herein and in the Exhibits attached hereto. In the event of a conflict between the
terms of the Exhibits and paragraphs 1-18 of this summary document, the terms of the Exhibits
shall govern.

7
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Consumer Relief Requirements

Any Servicer as defined in the Servicing Standards set forth in Exhibit A to this
Consent Judgment (hereinafter "Servicer" or "Participating Servicer") agrees that it will
not implement any of the Consumer Relief Requirements described herein through
policies that are intended to (i) disfavor a. specific geography within or among states that
are a party to the Consent Judgment or (ii) discriminate against any protected class of
borrowers. This provision shall not preclude the implementation of pilot programs in
particular geographic areas.
Any discussion of property in these Consumer Relief Requirements, including
any discussion in Table I or other documents attached hereto, refers to a 1-4 unit singlefamily property (hereinafter, "Property" or collectively, "Properties").
Any consumer relief guidelines or requirements that are found in Table 1 or other
documents attached hereto, are hereby incorporated into these Consumer Relief
Requirements and shall be afforded the same deference as if they were written in the text
below.
For the avoidance of doubt, subject to the Consumer Relief Requirements
described below, Servicer shall receive credit for consumer relief activities with respect
to loans insured or guaranteed by the U.S. Department of Housing and Urban
Development, U.S. Department of Veterans Affairs, or the U.S. Department of
Agriculture in accordance with the terms and conditions herein, provided that nothing
herein shall be deemed to in any way relieve Servicer of the obligation to comply with
the requirements of the U.S. Department of Housing and Urban Development, U.S.
Department of Veterans Affairs, and the U.S. Department of Agriculture with respect to
the servicing of such loans.
Servicer shall not, in the ordinary course, require a borrower to waive or release
legal claims and defenses as a condition of approval for loss mitigation activities under
these Consumer Relief Requirements. However, nothing herein shall preclude Servicer
from requiring a waiver or release of legal claims and defenses with respect to a
Consumer Relief activity offered in connection with the resolution of a contested claim,
when the borrower would not otherwise have received as favorable terms or when the
borrower receives additional consideration.
Programmatic exceptions to the crediting available for the Consumer Relief
Requirements listed below may be granted by the Monitoring Committee on a case-bycase basis.
To the extent a Servicer is responsible for the servicing of a mortgage loan to
which these Consumer Relief Requirements may apply, the Servicer shall receive credit
for all consumer relief and refinancing activities undertaken in connection with such
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mortgage loan by any
such activities itse!C

its subservicers to the same extent as if Servicer had undertaken

I. First Lien Mortgage Modifications
a. Servicer will receive credit under Table 1, Section 1, for first-lien
mortgage loan modifications made in accordance with the guidelines set
forth in this Section l.
b. First liens on occupied 1 Properties with an unpaid principal balance
("UPB") prior to capitalization at or below the highest GSE conforming
loan limit cap as of January 1, 2010 shall constitute at least 85% of the
eligible credits for first liens (the "Applicable Limits").
c. Eligible borrowers must be at least 30 days delinquent or otherwise
qualify as being at imminent risk of default due to borrower's financial
situation.
d. Eligible borrowers' pre-modification loan-to-value ratio ("LTV") is
greater than 100%.
e. Post-modification payment should target a debt-to-income ratio ("DTI")2
of 31 % (or an affordability measurement consistent with HAMP
guidelines) and a modified LTV 3 of no greater than 120%, provided that
eligible borrowers receive a modification that meets the following tenns:

i. Payment of principal and interest must be reduced by at least I 0%.
II.

*

Where LTV exceeds 120% at a DTI of 31 %, principal shall be
reduced to a LTV of 120%, subject to a minimum DTI of25%
(which minimum may be waived by Servicer at Servicer' s sole

If a Servicer holds a mortgage loan but does not service or control the servicing
rights for such loan (either through its own servicing operations or a subservicer),
then no credit shall be granted to that Servicer for consumer relief and refinancing
activities related to that loan.
ttervkdmay relyronab'"orrower' s statemen(anhefime of the m9dificatiofil.;
fvaluation, that a Property is occupied-oflhat the borrowerintenas to rent or re;:]

~t~ep~~~
2

Consistent with HAMP, DTI is based on first-lien mortgage debt only. For nonowner-occupied properties, Servicer shall consider other appropriate measures of
affordability.

3

For the purposes of these guidelines, LTV may be determined in accordance with
HAMPPRA.

D-2
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discretion), provided that for investor-owned loans, the
DTI need not be reduced to a level that would convert the
modification to net present value ("NPV") negative.
f.

and

DTI requirements mayJ5e waived for.firstlien mortgages that are}80-day§J
or-more~delinquentas long .as paYOJent 9fj)rincfpaf andtnterest,is reduced
~~~1i".f}d':CtV_is r~d~cecffu atle~!~'O%)

g. Servicer shall also be entitled to credit for any amounts of principal
reduction which lower LTV below 120%.
h. When Servicer reduces principal on a first lien mortgage via its
proprietary modification process, and a Participating Servicer owns the
second lien mortgage, the second lien shall be modified by the second lien
owning Participating Servicer in accordance with Section 2.c.i below,
provided that any Participating Servicer other than the five largest
servicers shall be given a reasonable amount of time, as determined by the
Monitor, after that Participating Servicer's Start Date to make system
changes necessary to participate in and implement this requirement.
Credit for such second lien mortgage write-downs shall be credited in
accordance with the second lien percentages and cap described in Table 1,
Section 2.
i.

In the event that, in the first 6 months after Servicer's Start Date (as
defined below), Servicer temporarily provides forbearance or conditional
forgiveness to an eligible borrower as the Servicer ramps up use of
principal reduction, Servicer shall receive credit for principal reduction on
such modifications provided that (i) Servicer may not receive credit for
both the forbearance and the subsequent principal reduction and (ii)
Servicer will only receive the credit for the principal reduction once the
principal is actually forgiven in accordance with these Consumer Relief
Requirements and Table I.

j. Eligible modifications include any modification that is made on or after
Servicer's Start Date, including:
i. Write-offs made to allow for refinancing under the FHA Short
Refinance Program;

ii. Modifications under the Making Home Affordable Program
(including the Home Affordable Modification Program ("HAMP")
Tier I or Tier 2) or the Housing Finance Agency Hardest Hit Fund
("HF A Hardest Hit Fund") (or any other federal program) where
principal is forgiven, except to the extent that state or federal funds
paid to Servicer in its capacity as an investor are the source of a
Servicer's credit claim.

D-3
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Modifications under other proprietary or other government
modification programs, provided that such modifications meet the
guidelines set forth herein. 4
2. Second Lien Portfolio Modifications
a. Servicer is required to adhere to these guidelines in order to receive credit
under Table I, Section 2.
b. A write-down of a second lien mortgage will be creditable where such
write-down facilitates either (a) a first lien modification that involves an
occupied Property for which the borrower is 30 days delinquent or
otherwise at imminent risk of default due to the borrower's financial
situation; or (b) a second lien modification that involves an occupied
Property with a second lien which is at least 30 days delinquent or
otherwise at imminent risk of default due to the borrower's financial
situation.
4

Two examples are hereby provided. Example l: on a mortgage Joan at 175% LTV, when a Servicer
(in its capacity as an investor) extinguishes $75 of principal through the HAMP Principal Reduction
Alternative ("PRA") modification in order to bring the LTV down to 100%, if the Servicer receives
$28.10 in PRA principal reduction incentive payments from the U.S. Department of the Treasury for
that extinguishment, then the Servicer may claim $46.90 of principal reduction for credit under these
Consumer Relief Requirements:

I

LTV Reduction Band:
175% LTV to 140% LTV
140% LTV to 115% LTV
ll5%LTVto 105%LTV
I05%LTV to I00%LTV
Total:

HAMP-PRA Incentive Amount
Received:
$IO.SO (35% LTV • $0.30)
$11.30 (25%LTV • $0.45)
$6.30 {10% LTV• $0.63)
None (no credit below I 05% LTV)
$28.10

Allowable Settlement Credit:
$24.50 ((35% LTV-$10.50) • $1.00)
$13.70 ((25%LTV-$11.30) • $1.00)
$3.70 ((IO% LTV-$6.30) • $1.00)
$5.00 (5%LTV * $1.00)
$46.90

Example 2: on a mortgage loan at 200% LTV, when a Servicer (in its capacity as an investor)
extinguishes $100 of principal through a HAMP-PRA modification in order to bring the LTV down to
100%, if the Servicer receives $35.60 in PRA principal reduction incentive payments from Treasury
for that extinguishment, then although the Servicer would have funded $64.40 in principal reduction
on that loan, the Servicer may claim $55.70 of principal reduction for credit under these Consumer
Relief Requirements:

LTV Reduction Band:
200% LTV to l 75% LTV
l75%LTV to 140"/oLTV
140%LTVto 115%LTV
115%LTVto I05%LTV
105%LTVto 100%LTV
Total:

HAMP-PRA Incentive Amount
Received:
$7 .50 (25% LTV * $0.30)
$10.50 (35% LTV* $0.30)
$11.30 (25% LTV* $0.45)
$6.30 (10%LTV • $0.63)
None (no credit below I 05% LTV)
$35.60

Allowable Settlement Credit:
$8.80 ((25% LTV-$7.50) * $0.50)
$24.50 ((35%LTV-$10.50) • $1.00)
$J3.70 ((25% LTV-$11.30) * $1.00)
$3.70 ((10% LTV-$6.30) * $1.00)
$5.00 (5% LTV• $1.00)
$55.70
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c. Required Second Lien Modifications:
i. Servicer agrees that it must write down second liens consistent
with the following program until its Consumer Relief Requirement
credits are fulfilled:
1. A write-down of a second lien mortgage will be creditable
where a successful first lien modification is completed by a
Participating Servicer via a servicer's proprietary, nonHAMP modification process, in accordance with Section 1,
with the first lien modification meeting the following
criteria:
a. Minimum 10% payment reduction (principal and
interest);
b. Income verified;
c. A UPB at or below the Applicable Limits; and
d. Post-modification DTI5 between 25% and 31 %.
2. If a Participating Servicer has completed a successful
proprietary first lien modification and the second lien loan
amount is greater than $5,000 UPB and the current monthly
payment is greater than $100, then:
a. Servicer shall extinguish and receive credit in
accordance with Table 1, Section 2.iii on any
second lien that is greater than 180 days delinquent.
b. Otherwise, Servicer shall solve for a second lien
payment utilizing the HAMP Second Lien
Modification Program ("2MP") logic used as of
January 26, 2012.
c. Servicer shall use the following payment waterfall:

i. Forgiveness equal to the lesser of (a)
achieving 115% combined loan-to-value
ratio ("CLTV") or (b) 30% UPB (subject to
minimum forgiveness level); then
ii. Reduce_rate until the 2MP payment required
by 2MP logic as of January 26, 2012; then
5

Consistent with HAMP, DTI is based on first-lien mortgage debt only. For nonowner-occupied properties, Servicer shall consider other appropriate measures of
affordability.
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Extend term to "2MP Term" (greater of
modified first or remaining second).
d. Servicer shall maintain an I/0 product option
consistent with 2MP protocols.
d. Eligible second lien modifications include any modification that is made
on or after Servicer's Start Date, including:
i. Principal reduction or extinguishments through the Making Home
Affordable Program (including 2MP), the FHA Short Refinance
Second Lien ("FHA2LP") Program or the HF A Hardest Hit Fund
(or any other federal program), except (to the extent) that state or
federal funds are the source of a Servicer' s credit claim.
ii. Second lien write-downs or extinguishments completed under
proprietary modification programs, are eligible, provided that such
write-downs or extinguishments meet the guidelines as set forth
herein.
e. Extinguishing balances of second liens to support the future ability of
individuals to become homeowners will be credited based on applicable
credits in Table 1.
3. Enhanced Borrower Transitional Funds
Servicer may receive credit, as described in Table I, Section 3, for
providing additional transitional funds to homeowners in connection with
a short sale or deed-in-lieu of foreclosure to homeowners for the amount
above $1,500.
4. Short Sales
a. As described in the preceding paragraph, Servicer may receive credit for
providing incentive payments for borrowers on or after Servicer's Start
Date who are eligible and amenable to accepting such payments in return
for a dignified exit from a Property via short sale or similar program.
Credit shall be provided in accordance with Table 1, Section 3.i.
b. To facilitate such short sales, Servicer may receive credit for extinguishing
second liens on or after Servicer's Start Date under Table 1, Section 4.
c. Short sales through the Home Affordable Foreclosure Alternatives
(HAF A) Program or any HF A Hardest Hit Fund program or proprietary
programs closed on or after Servicer's Start Date are eligible.
d. fSef:vic·er·shall·be,req~o~e]{ti'!guish·a·second·lien·owned·b~rvi_ce(:7
6enind a_§U~~~~fillsljgf[sale/deed:in:Jieu·conducted~by·a·Participating,
~e~icer,(p~ovided·t1!_~!.a11~J~~~ip_ati~. S~~~tfier_~arr.tne~~v!..7
rlargest serv1cers shall be,g1ven a re<!,Sonabie·amount'oftime,-as·determmed.,

-

..__;
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5. Deficiency Waivers
a. Servicer may receive credit for waiving deficiency balances if not eligible
for credit under some other provision, subject to the cap provided in the
Table I, Section 5.i.
b. Credit for such waivers of any deficiency is only available where Servicer
has a valid deficiency claim, meaning where Servicer can evidence to the
Monitor that it had the ability to pursue a deficiency against the borrower
but waived its right to do so after completion of the foreclosure sale.
6. Forbearance for Unemployed Borrowers
a. Servicer may receive credit for forgiveness of payment of arrearages on
behalf of an unemployed borrower in accordance with Table I, Section 6.i.
b. Servicer may receive credit under Table 1, Section 6.ii., for funds
expended to finance principal forbearance solutions for unemployed
borrowers as a means of keeping them in their homes until such time as
the borrower can resume payments. Credit will only be provided
beginning in the 7th month of the forbearance under Table l, Section 6.ii.

7. Anti-Blight Provisions
a. Servicer may receive credit for certain anti-blight activities in accordance
with and subject to caps contained in Table 1, Section 7.
b. Any Property value used to calculate credits for this provision shall have a
property evaluation meeting the standards acceptable under.the Making
Home Affordable programs received within 3 months of the transaction.

8. Benefits for Servicemembers
a. Short Sales
1.

Servicer shall, with respect to owned portfolio first liens, provide
servicemembers who qualify for SCRA benefits ("Eligible
Servicemembers") a short sale agreement containing a
predetermined. minimum net proceeds amount ("Minimum Net
Proceeds") that Servicer will accept for short sale transaction upon
receipt of the listing agreement and all required third-party
approvals. The Minimum Net Proceeds may be expressed as a
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fixed dollar amount, as a percentage of the current market value of
the property, or as a percentage of the list price as approved by
Servicer. After providing the Minimum Net Proceeds, Servicer
may not increase the minimum net requirements above the
Minimum Net Proceeds amount until the initial short sale
agreement termination date is reached (not Jess than 120 calendar
days from the date of the initial short sale agreement). Servicer
must document subsequent changes to the Minimum Net Proceeds
when the short sale agreement is extended.

ii.

Eligible Servicemembers shall be eligible for this short sale
program if: (a) they are an active duty full-time status Eligible
Servicemember; (b) the property securing the mortgage is not
vacant or condemned; (c) the property securing the mortgage is the
Eligible Servicemember's primary residence (or, the property was
his or her principal residence immediately before he or she moved
pursuant to a Permanent Change of Station ("PCS") order dated on
or after October 1, 20 IO; (d) the Eligible Servicemember
purchased the subject primary residence on or after July 1, 2006
and before December 31, 2008; and (e) the Eligible
Servicemember relocates or has relocated from the subject
property not more than 12 months prior to the date of the short sale
agreement to a new duty station or home port outside a 50-mile
radius of the Eligible Servicemember's former duty station or
home port under a PCS. Eligible Servicemembers who have
relocated may be eligible if the Eligible Servicemember provides
documentation that the property was their principal residence prior
to relocation or during the 12-month period prior to the date of the
short sale agreement.

b. Short Sale Waivers

i. If an Eligible Servicemember qualifies for a short sale hereunder
and sells his or her principal residence in a short sale conducted in
accordance with Servicer's then customary short sale process,
Servicer shall, in the case of an owned portfolio first lien, waive
the additional amount owed by the Eligible Servicemember so long
as it is Jess than $250,000.
ii. Servicer shall receive credit under Table 1, Section 4, for
mandatory waivers of amounts under this Section 8.b.
c. With respect to the refinancing program described in Section 9 below,
Servicer shall use reasonable efforts to identify active servicemembers in
its owned portfolio who would qualify and to solicit those individuals for
the refinancing program.
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9. Refinancing Program
a. Servicer shall create a refinancing program for current borrowers.
Servicer shall provide notification to eligible borrowers indicating that
they may refinance under the program described herein. The minimum
occupied Property eligibility criteria for such a program shall be:
1.

The program shall apply only to Servicer-owned first lien
mortgage loans.

ii. Loan must be current with no delinquencies in past 12 months.
iii. Fixed rate loan,s, ARMS, or I/Os are eligible if they have an initial
period of 5 years or more.
iv. Current LTV is greater than 100%.
v. Loans must have been originated prior to January 1, 2009.
vi. Loan must not have received any modification in the past 24
months.
v11. Loan must have a current interest rate of at least 5.25 % or PMMS
+ 100 basis points, whichever is greater.
viii. The minimum difference between the current interest rate and the
offered interest rate under this program must be at least 25 basis
points or there must be at least a $100 reduction in monthly
payment.
ix. Maximum UPB will be an amount at or below the Applicable
Limits.
x. The following types of loans are excluded from the program
eligibility:

I. FHANA
2. Property outside the 50 States,.DC, and Puerto Rico
3. Loans on Manufactured Homes
4. Loans for borrowers who have been in bankruptcy anytime
within the prior 24 months
5. Loans that have been in foreclosure within the prior 24
months
b. The refinancing program shall be made available to all borrowers fitting
the minimum eligibility criteria described above in 9.a. Servicer will be
free to extend the program to other customers beyond the minimum
eligibility criteria provided above and will receive credit under this
Agreement for such refinancings, provided that such customers have an
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LTV of over 80%, and would not have qualified for a refinance under
Servicer's generally-available refinance programs as of September 30,
2011. Notwithstanding the foregoing, Servicer shall not be required to
solicit or refinance borrowers who do not satisfy the eligibility criteria
under 9 .a above. In addition, Servicer shall not be required to refinance a
loan under circumstances that, in the reasonable judgment of the Servicer,
would result in Troubled Debt Restructuring ("TDR") treatment. A letter
to the United States Securities and Exchange Commission regarding TDR
treatment, dated November 22, 2011, shall be provided to the Monitor for
review.
c. The structure of the refinanced loans shall be as follows:
1.

Servicer may offer refinanced loans with reduced rates either:
l. For the life of the loan;
2. For Joans with current interest rates above 5.25% or PMMS
+ 100 basis points, whichever is greater, the interest rate
may be reduced for 5 years. After the 5 year fixed interest
rate period, the rate will return to the preexisting rate
subject to a maximum rate increase of 0.5% annually; or
3. For loans with an interest rate below 5.25% or PMMS +
100 basis points, whichever is greater, the interest rate may
be reduced to obtain at least a 25 basis point interest rate
reduction or $100 payment reduction in monthly payment,
for a period of 5 years, followed by 0.5% annual interest
rate increases with a maximum ending interest rate of
5.25% or PMMS + l 00 basis points.

ii. The original term of the loan may be changed.
m. Rate reduction could be done through a modification of the
existing loan terms or refinance into a new loan.
iv. New term of the loan has to be a fully amortizing product.
v. The new interest rate will be capped at 100 basis points over the
PMMS rate or 5.25%, whichever is greater, during the initial rate
reduction period.
d. Banks fees and expenses shall not exceed the amount of fees charged by
Banks under the current Home Affordable Refinance Program ("HARP")
guidelines.
e. The program shall be credited under these Consumer Relief Requirements
as follows:
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i. Credit will be calculated as the difference between the preexisting
interest rate and the offered interest rate times UPB times a
multiplier.

ii. The multiplier shall be as follows:
l. If the new rate applies for the life of the loan, the multiplier
shall be 8 for loans with a remaining term greater than 15
years, 6 for loans with a remaining term between 10 and 15
years and 5 for loans with a remaining term less than I 0
years.
2. If the new rate applies for 5 years, the multiplier shall be 5.
f.

Additional dollars spent by each Servicer on the refinancing program
beyond that Servicer's required commitment shall be credited 25% against
that Servicer's first lien principal reduction obligation and 75% against
that Servicer' s second lien principal reduction obligation, up to the limits
set forth in Table I.

10. Timing, Incentives, and Payments
a. For the consumer relief and refinancing activities imposed by this
Agreement, Servicer shall be entitled to receive credit against Servicer' s
outstanding settlement commitments for activities taken on or after
Servicer's start date, March I, 2012 (such date, the "Start Date").
b. Servicer shall receive an additional 25% credit against Servicer' s
outstanding settlement commitments for any first or second lien principal
reduction and any amounts credited pursuant to the refinancing program
within 12 months of Servicer's Start Date (e.g., a $1.00 credit for Servicer
activity would count as $1.25).
c. Servicer shall complete 75% of its Consumer Relief Requirement credits
within two years of the Servicer's Start Date.
d. If Servicer fails to meet the commitment set forth in these Consumer
Relief Requirements within three years of Servicer's Start Date, Servicer
shall pay an amount equal to 125% of the unmet commitment amount;
except that if Servicer fails to meet the two year commitment noted above,
and then fails to meet the three year commitment, the Servicer shall pay an
amount equal to 140% of the unmet three-year commitment amount;
provided, however, that if Servicer must pay any Participating State for
failure to meet the obligations of a state-specific commitment to provide
Consumer Relief pursuant to the terms of that commitment, then
Servicer's obligation to pay under this provision shall be reduced by the
amount that such a Participating State would have received under this
provision and the Federal portion of the payment attributable to that
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Participating State. The purpose of the 125% and 140% amounts is to
encourage Servicer to meet its commitments set forth in these Consumer
Relief Requirements.
11. Applicable Requirements
The provision of consumer relief by the Servicer in accordance with this Agreement
in connection with any residential mortgage loan is expressly subject to, and shall be
interpreted in accordance with, as applicable, the terms and provisions of the Servicer
Participation Agreement with the U.S. Department of Treasury, any servicing
agreement, subservicing agreement under which Servicer services for others, special
servicing agreement, mortgage or bond insurance policy or related agreement or
requirements to which Servicer is a party and by which it or its servicing affiliates are
bound pertaining to the servicing or ownership of the mortgage loans, including
without limitation the requirements, binding directions, or investor guidelines of the
applicable investor (such as Fannie Mae or Freddie Mac), mortgage or bond insurer,
or credit enhancer, provided, however, that the inability of a Servicer to offer a type,
form or feature of the consumer relief payments by virtue of an Applicable
Requirement shall not relieve the Servicer of its aggregate consumer relief obligations
imposed by this Agreement, i.e., the Servicer must satisfy such obligations through
the offer of other types, forms or features of consumer relief payments that are not
limited by such Applicable Requirement.
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Table 11
Menu Item

Credit Towards Settlement

Credit Cap

Consumer Relief Funds

Minimum 30%

1. First Lien Mortgage
Modijication 2

for First Lien
Mods 3 (which
can be reduced
by 2.5% of
overall consumer
relieffunds for
excess
refinancing
program credits
above the
minimum amount
required)

PORTFOLIO LOANS

i. First lien principal
forgiveness modification

LTV</= 175%: $1.00 Writedown=$1.00 Credit
LTV> 175%: $1.00 Writedown=$0.50 Credit (for only
the portion of principal
forgiven over 175%)

ii. Forgiveness of forbearance
amounts on existing
modifications

$1.00 Write-down=$0.40
Credit

Max 12.5%

1

Where applicable, the number of days of delinquency will be determined by the number of days a loan is
delinquent at the start of the earlier of the first or second lien modification process. For example, if a borrower
applies for a first lien principal reduction on February l, 2012, then any delinquency determination for a later second
lien modification made pursuant to the terms of this Agreement will be based on the number of days the second lien
was delinquent as ofFebruary I, 2012.

2

Credit for all modifications is determined from the date the modification is approved or communicated to the
borrower. However, no credits shall be credited unless the payments on the modification are current as of90 days
following the implementation of the modification, including any trial period, except if the failure to make payments
on the modification within the 90 day period is due to unemployment or reduced hours, in which case Servicer shall
receive credit provided that Servicer has reduced the principal balance on the loan. Eligible Modifications will
include any modification that is completed on or after the Start Date, as long as the loan is current 90 days after the
modification is implemented.
3
All minimum and maximum percentages refer to a percentage of total consumer relief funds.
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Menu Item

iii. Earned forgiveness over a

period of no greater than 3
years - provided
consistent with PRA

Credit Towards Settlement

Credit Cap

LTV</= 175%: $1.00 Writedown=$.85 Credit
LTV> 175%: $1.00 Writedown=$0.45 Credit (for only
the portion of principal
forgiven over 175%)

SERVICE FOR OTHERS

iv. First lien principal
forgiveness modification
on investor loans
(forgiveness by investor)

$1.00 Write-down=$0.45
Credit

v. Earned forgiveness over a
period ofno greater than 3
years - provided
consistent with PRA

LTV</= 175%: $1.00 Writedown=$.40 Credit
LTV > 175%: $1.00 Writedown=$0.20 Credit (for only
the portion of principal
forgiven over 175%)

Minimum of 60%
for F 1 andr1
Lien Mods (which
can be reduced by
I 0% ofoverall
consumer relief
funds for excess
refinancing
program credits
above the
minimum
amounts
required)

2. Second Lien Portfolio
Modifications

L

Performing Second Liens
(0-90 days delinquent)

$1.00 Write-down=$0.90
Credit
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Menu Item
ii. Seriously Delinquent

Second Liens
(>90-179 days de! inquent)

iii. Non-Performing Second
Liens ( 180 or more days
delinquent)

Credit Towards Settlement

Credit Cap

$1.00 Writedown=$0.50 Credit

$1.00 Write-down=$0.10
Credit

3. Enhanced Borrower

Max5%

Transitional Funds
i.

ii.

Servicer Makes
Payment

$1.00 Payment=$I.00 Credit
(for the amount over $1,500)

Investor Makes
Payment (non-GSE)

$1.00 Payment=0.45 Credit
(for the amount over the
$1,500 average payment
established by Fannie Mae and
Freddie Mac)

4. Short Sales/Deeds in Lieu

i.

Servicer makes
pal?.1ent to unrelated
2n lien holder for
release of 2nd lien

ii.

iii.

iv.

$1.00 Payment=$1.00 Credit

Servicer forgives
deficiency and releases
lien on 1st lien
Portfolio Loans

$1.00 Write-down=$0.45
Credit

Investor forgives
deficiency and releases
lien on 1st Lien
investor loans

$1.00 Write-down=$0.20
Credit

Forgiveness of
deficiency balance and
release of lien on
Dl-3
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Menu Item

Credit Towards Settlement

Portfolio Second Liens
Performing Second
Liens
(0-90 days

Credit Cap

$1.00 Write-down=$0.90
Credit

delinquent)
Seriously
Delinquent Second
Liens
(>90-179 days

delinquent)
Non-Performing
Second Liens (180
or more days
delinquent)

$1.00 Write-down=$0.50
Credit

$1.00 Write-down=$0.10
Credit

5. Deficiency Waivers

i.

Deficiencl waived on
1st and 2n liens loans

Max 10%
$1.00 Write-down=$0.10
Credit

6. Forbearance for unemployed
homeowners

i.

Servicer forgives
payment arrearages on
behalf of borrower

ii. Servicer facilitates
traditional forbearance
program

$1.00 new forgiveness=$ l .OO
Credit

$1.00 new forbearance=
$0.05 Credit

7. Anti-Blight Provisions
i.

Forgiveness of
principal associated
with a property where
Servicer does not
pursue foreclosure

Max 12%

$1.00 property
value=$0.50 Credit

01-4
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Menu Item

ii.

iii.

Credit Towards Settlement

Cash costs paid by
Servicer for
demolition of property

$1.00 Payment=$1.00 Credit

REO properties
donated to accepting
municipalities or nonprofits or to disabled
servicemembers or
relatives of deceased
servicemembers

$1. 00 property value=$ I. 00
Credit

Credit Cap
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Marty R. Anderson
From:
Sent:
To:
Subject:

Scot Ludwig [Scot@lsmj-law.com]
Wednesday, December 18, 2013 10:04 AM
Marty R. Anderson

RE:

Please review the Authorization and it will be clear what the ramification of the language is to my client's personal
information outside this Modification. I will call shortly.

From: Marty R. Anderson [mailto:marty@eastidaholaw.net]
Sent: Wednesday, December 18, 2013 9:53 AM
To: Scot Ludwig

·

Subject: RE:
It is the form provided by the Bank. I have not altered it in any manner.

*******************************************************************************
~...
. Thompson Smilh
CJ fJ ~Woolf~ Anderson

m

Marty R. Anderson, Esq.
3480 Merlin Drive
Idaho Falls, ID 83404
208·525·8792
Fax: 208·525·5266
marty@eastidaholaw.net
CONFIDENTIALITY NOTICE: This message is intended only for the use of the individual or entity to which it is addressed
and may contain information that is privileged, confidential and exempt from disclosure under applicable law. If the reader
of this message is not the intended recipient, you are hereby notified that any dissemination or distribution of this
communication to other than the intended recipient is strictly prohibited. If you have received this communication in error,
please notify us immediately by reply email to the sender or collect telephone call to (208) 525-8792. Thank you.
*******************************************************

From: Scot Ludwig [mailto:Scot@lsmj-law.com]
Sent: Wednesday, December 18, 2013 9:52 AM
To: Marty R. Anderson

Subject: RE:
Marty: We will not take part in Sondra's violation of the Court Order(s). When I raised that issue, you stated that you
disagreed and that both of your clients were intending to take part in the call. At least our respective positions are clear.
Regarding the Authorization, please review that again and understand the clear scope of the release of information
requested.

From: Marty R. Anderson [mailto:marty@eastidaholaw.net]

Sent: Wednesday, December 18, 2013 9:46 AM
To: Scot Ludwig
Subject: RE:
1

980

-.
I have attempted to contact your office twice. Given this e:mail, am i to understand that you are not willing to
participate in this morning's call?
The release is the one provided by the Bank pursuant to last Friday's call. Please sign and return it.

*******************************************************************************
f.11 Thompson Smith
~ Woolf & Anderson

&,
Marty R. Anderson, Esq.
3480 Merlin Drive
Idaho

Falls, ID 83404

208-525·8792
Fax: 208·525-5266
marty@eastidaholaw.net
CONFIDENTIALITY NOTICE: This message is intended only for the use of the individual or entity to which it is addressed
and may contain information that is privileged, confidential and exempt from disclosure under applicable law. If the reader
of this message is not the intended recipient, you are hereby notified that any dissemination or distribution of this
·
communication to other than the intended recipient is strictly prohibited. If you have received this communication in error,
please notify us immediately by reply email to the sender or collect telephone call to (208) 525-8792. Thank you.
*******************************************************

From: Scot Ludwig [mailto:Scot@lsmHaw.com]

Sent: Wednesday, December 18, 2013 9:43 AM
To: Marty R. Anderson
Subject:
Marty: So that we are clear on Mr. Kantor's position regarding the Conference Call with Bank of America this morning,
please find the following: 1) The participation of Al La Peter and Sondra Kantor in the initial Conference with B of A was
in violation of both the October 16, 2013 Order and the December 10, 2013 Order. We will not participate in that
violation, especially when it was clear that Ms. Kantor was attempting to "derail" the soon-to-be-made Offer. It ismy
understanding from you that they intend to participate again in the upcoming call; 2) The Authorization you provided
this morning was far beyond the scope of an appropriate release of information for the subject transaction, and included
all of Mr. Kantor's other business dealings and account information with B of A.
Scot M. Ludwig
Attorney at Law
Ludwig Shoufler Miller Johnson, LLP
209 West Main Street
Boise, Idaho 83702
Telephone:(208)387-0400 ext. 23
Facsimile: (208)387-1999
scot@lsmHaw.com
Confidentiality Notice: This message may contain confidential and privileged information exempt from disclosure under
applicable law. If you have received this message by mistake, please notify sender immediately. DO NOT review,
disclose, copy or otherwise distribute this message. Thank you for your cooperation.
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Third Party· Authorization Form
Loan Number:
Property Address:
The undersigned Borrower and Co-Borrower (if any) (individually and collectively, the "Borrower" or "I"). authorize Bank
of America, N.A., its affiliates, agents and employ~es (collectively, "Bank of America" or the "Servicer") and the following
third party(ies):
Contact Name:

Mailing Address:
E-mail Address:

3'ffi;? ML,..(i,,.. ~'1te,
h\o.A~ ea.sf-id a. h..

lo&"

'™·

)(;t{,q ~tla.k,kJ/s,.EIJ ?l<r{l'f

>« A 4:

Phone Number:
(individually or collectively, "Third Party") to share, release, discuss, and otherwise provide to and with each other public
and non-public personal information contained in or related to the mortgage loan of the Borrower. This information may
include (but is not limited to) the name, address, telephone number, social security nwnber, credit score, income, government
monitoring information, loss mitigation application status, account balances, program eligibility, and payment activity of the
Borrower. I also authorize Bank of America to discuss and negotiate the terms of a ''Workout Arrangement" (which may
include a loan modification, short sale, deed in lieu or other form of mortgage relief), with my Third Party, via phone, mail
and secure E-mail through a Bank of America portal or encrypted email.
Bank of America also has no responsibility or liability for any act or omission of the Third Party, including what the Third
Party does with such information. The decision to select a Third Party to assist in negotiating my Workout Arrangement is
voluntary; Borrower understands that Borrower can negotiate the terms of a Workout Arrangement directly with Bank of
America without Third Party assistance.

Co-Borrower:

Borrower:
Printed Name

Printed Name

'
Signatilre

Signature

Date

Date

f

Bank of America .... Home Loans
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Marty R. Anderson
From:
Sent:
To:
Subject:

Scot Ludwig [Scot@lsmj-law.com]
Wednesday, December 18, 2013 11 :32 AM
Marty R. Anderson

RE:

Marty: I will reiterate that Bob is and has always been willing to follow Judge Elgee's Order of December 10th and
facilitate a telephone conference with B of A and you, and Bob and his attorney, Dan or me. Sondra has the goal of
ending the B of A process and we are not willing to facilitate that or the violation of the subject Order. Let us know if we
can organize the appropriate Court Ordered call and process.

From: Marty R. Anderson [mailto:marty@eastidaholaw.net]
sent: Wednesday, December 18, 2013 10:49 AM
To: Scot Ludwig
Subject: RE:
I do not want an orchestrated call and based upon your prior representations about Bob's "new" recording that I
somehow threatened Ms. Lewis, I will only consent to that after I have had an opportunity to review that other
recording. It is clear to me that Mr. Kantor is subverting the process.

As I indicated, Sondra and I attempted to contact the bank this morning. Shawnee initially fielded the call but a
supervisor came on the line almost immediately and stated that Sondra was no longer authorized to speak with Bank of
America because she had quitclaimed the property. It is obvious that Bob has instructed them not to speak to me, even
with Sondra's authorization.

*******************************************************************************
ml Thompson Smith
~ \Voolf c& 'f\nderson

i\'1~}

, ~,

I
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Marty R. Anderson, Esq.
3480 Merlin Drive
Idaho Falls, ID 83404
208-525·8792
Fax: 208-525·5266
marty@eastidaholaw.net

CONFIDENTIALITY NOTICE: This message is intended only for the use of the individual or entity to which it is addressed
and may contain information that is privileged. confidential and exempt from disclosure under applicable law: If the reader
of this message is not the intended recipient, you are hereby notified that any dissemination or distribution of this
communication to other than the intended recipient is strictly prohibited. If you have received this communication in error.
please notify us immediately by reply email to the sender or collect teleptione call to (208) 525-8792. Thank you.
*******************************************************

From: Scot Ludwig [mailto:Scot@lsmj-law.com]

Sent: Wednesday, December 18, 2013 10:44 AM
EXHIBIT

To: Marty R. Anderson
Subject:

C,
1

..

~

'?:

Marty: We suggest a caii with B of A with Bob and myself and only you on the line. Then you can ask your additional
questions. Are you agreeable to that call occurring? If so we will organize asap. Scot
Scot M. Ludwig
Attorney at law
Ludwig ShouflerMiller Johnson, LLP
209 West Main Street
Boise, Idaho 83702
Telephone:(208)387-0400 ext. 23
Facsimile: (208)387-1999
scot@lsmj-law.com
Confidentiality Notice: This message may contain confidential and privileged information exempt from disclosure under
applicable law. If you have received this message by mistake, please notify sender immediately. DO NOT review,
disclose, copy or otherwise distribute this message. Thank you for your cooperation.
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MARTYR. ANDERSON, ESQ
ISBN 5962
THOMPSON SMITH WOOLF
& ANDERSON, PLLC
3480 Merlin Drive
P.O. Box 50160
Idaho Falls, Idaho 83405-0160
Telephone: (208) 525-8792
Attorneys for Defendant
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE
ROBERT KANTOR,
Case. No. CV-2012-734
Plaintiff,
vs.
SONDRA LOUISE KANTOR,

FOURTH AFFIDAVIT OF SONDRA
KANTOR IN RESPONSE TO
NOTICE OF PROPOSED
DISMISSAL AND SANCTIONS

Defendant.

STATE OF IDAHO
County of Blaine

)
: ss.
)

SONDRA KANTOR, having first duly sworn upon oath, deposes and says:
1.

That I am the Defendant in the above entitled action, over the age of

eighteen years and competent to testify. That I make this affidavit of my own personal
knowledge of the facts contained herein.
2.

On December 13, 2013 at approximately 10:00 a.m. I participated in a

telephone conference call wit.Ji Bank of America representative, Shawnee Lewis. Present
FOURTH AFFIDAVIT OF SONDRA KANTOR IN RESPONSE TO NOTICE OF
PROPOSED DISMISSAL - l
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on the conference call was my attorney, Marty Anderson, Al LaPeter, Robert Kantor and
Robert's attorney, Scot Ludwig. At no time did Mr. Kantor or Mr. Ludwig object to my
participation.
3.

At my direction and pursuant to the Court's suggestion, Mr. Anderson

made a recording of the telephone conference. Attached hereto, marked Exhibit "A" is a
CD containing a true and correct copy of the telephone conference. I have reviewed the
recording and can verify that it is accurate.
4.

Also at my direction, Mr. Anderson's staff prepared a transcript of the

telephone conference to aid the Court and the parties. A true and correct copy of the
transcript is marked Exhibit "B", is attached hereto and is incorporated by this reference.
I have reviewed the transcript and can verify that it is accurate. There are a couple of
places that people talk over one another but I believe this transcript accurately reflects the
conference.
5.

During the conference, I learned some very important things.

6.

A Quitclaim Deed is NOT REQUIRED to process a loan modification on

our loan. Ms. Lewis indicated that Bank of America could process the loan modification
with my name on the property if I gave them the required information. I have requested
the checklist of information through my attorney, Marty Anderson. However, the
repeated assertion to this Court that a deed is necessary is FALSE.
7.

According to Ms. Lewis, one does NOT have to be the primary resident of

the home to participate in the loan modification process. That was another FALSE
representation to this Court.
FOURTH AFFIDAVIT OF SONDRA KANTOR IN RESPONSE TO NOTICE OF
PROPOSED DISMISSAL - 2
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8.

As the Court is aware, I complied with the Court's directive to provide a

Quitclaim Deed to Mr. Kantor on November 18, 2013. As the Court is also aware, Mr.
LaPeter would not deed the property back to me under the circumstances, which fact was
known and stated to all parties prior to me executing the Quitclaim Deed in favor of Mr.
Kantor.
9.

I learned during the telephone conference call with Ms. Lewis that Bank of

America is currently processing the loan modification under Robert's current application
under the false impression that Mr. Kantor holds title to the property. Mr. Kantor had
provided through Mr. Miller a report regarding this via e-mail on November 19, 2013, a
true and correct copy of which is marked Exhibit "C". However, I was completely taken
aback that the bank was unaware that Mr. Kantor does not hold full and complete title
because I did not own the property at the time of my court-ordered conveyance.
Nevertheless, Robert's current application for a loan modification is being
processed under the current circumstances. There is no need to further pursue a deed

from Mr. LaPeter at this time if the ostensible goal is to see what the bank's offer will be.
10.

Ms. Lewis also answered questions regarding the magnitude of the

principal loan reduction. Although she clearly stated she could not state a specific
amount of principal loan reduction or a specific monthly payment, she stated in her
experience the principal loan reduction would be "shaved ofP' approximately
$250,000.00 with a loan this size. Ms. Lewis indicated that she had never seen a

principal loan reduction in her "port" on the magnitude of a million dollars or more as
represented was L.'1 the works by Mr. Kantor to this Court. Another FALSE statement.
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11.

Mr. Kantor had spoken to Ms. Lewis at least two times since the Court's

order regarding contact with Bank of America before our conference call. As the call
began, Ms. Lewis blurted out without solicitation her "opening statement" that mimicked
Robert's position that only a Quitclaim Deed was required to complete the process.
However, as the conversation went on that was clearly not the case. It was also reveaied
that Mr. Kantor conducted a regularly scheduled call with Ms. Lewis. Although ordered
to report regularly to me, Mr. Kantor has not done so.

12.

Ms. Lewis indicated that I would likely be receiving a form I 099 or 1098

regarding the amount of principal forgiven, although she admitted she did not know the
tax consequences. This confirmed my earlier position to the Court that this transaction
will harm me.
13.

On Wednesday, December 18, 2013, my attorney received an e-mail from

Mr. Ludwig indicating that he and Mr. Kantor would not be participating in today's
subsequent telephone conference. Mr. Anderson attempted to contact Mr. Ludwig and
received his voice mail on two occasions.
14.

I attempted to contact Bank of America to convene the scheduled

conference call. Shortly after the verification of identity, Ms. Lewis' supervisor came on
the line and indicated that we were no longer authorized to speak to Bank of America
because I had quitclaimed the property to Mr. Kantor.
15.

Mr. Anderson attempted to point out that I am still on the loan and a

customer of Bank of America. Ms. Rice gave me the name of her supervisor. At my
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· Bank of America 520-877-4597
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request, lv.[r. .Anderson attempted to contact him. Bank of America will provide me with

no further information regarding this lom1.
16.

I understood that the Court authorized me to have contact with Bank of

America to facilitate contact with my attorney. I have only initiated contact in the

marm.er recommended by the Court-with all parties and counsel present and with a clear
record of the contact.
17.

Mr. Anderson also received a copy of the release required by Bank of

America and forwarded it to Mr. Ludwig. Mr. Kantor is also refusing to sign the release

of information.
FURTHER YOUR AFFIANT SAYETH NAUGHT.

Sondra Kantor

ORN TO before me this / 1 rHday of December, 2013.

Notary P
Co

· for Arizona

· sionExpires:

o, /tt./Z,.:;,,,..
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CERTIFICATE OF SERVICE BY MAIL, HAND DELIVERY
ORFACSIMILE TRl\.NSMISSION
I hereby certify that a true and correct copy of the foregoing document was
on this date served upon the persons named below, at the addresses set out below their
name, either by mailing, hand delivery or by facsimile to them a true and correct copy of
said document in a properly addressed envelope in the United States mail, postage
prepaid; by hand delivery to them; or by facsimile transmission.

-/i clay
f(

DATED this

Scot M. Ludwig, Esq.
LUDWIG SHOUFLER MILLER
JOHNSON, LLP
209 West Main Street
Boise, Idaho 83 702
Facsimile: (208) 387-1999

of December, 2013.

~

Mailed O Hand Delivered O Faxed
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FRIDAY, DECEMBER 13, 2013
COOPERATIVE PHONE CALL TO BANK OF AMERICA RE: KANTOR LOAN MODIFICATION

1
2
3
4

5
6
7

SPEAKERS:
SL
Shawnee Lewis, Bank of America
MRA Marty R. Anderson
RK
Robert Kantor
SK
Sondra Kantor
SML
Scot M. Ludwig

8

SL: Okay so my I please have um Mr. and Mrs. Kantor please verify the information for me a little.

9

And, let's see. You did state, then, Mr. Robert Kantor is on the line? Is that correct?

10

RK: Robert Kantor is on the line.

11
12

SL: Hi, Mr. Kantor, um. Of course, this is Shawnee Lewis and the call is in regard to your property
located on Golden Eagle. Can you please provide me with your full property address?

13

RK: Yes. It's 265 Golden Eagle Drive. Hailey Idaho 83333.

14
15

SL: Okay, thank you so much for that information. And Mr. Kantor, may I please have you verify for
me the last four of your social?

16

RK: Ye

17
18
19
20

SL: Okay, thank you so much for that information. And, before we begin, I am required to inform
you that we are a debt collector. However, the purpose of this call is not to collect the debt. This

21

SK: Yes it is. This is Sondra Kantor speaking.

22

SL: Okay, hi Miss Kantor. Can you please verify for me the full property address?

23

SK: 265 Golden Eagle Drive in Hailey Idaho 83333.

24

25

SL: Okay, thank you so much for that information. And, also Miss Kantor may I please have you
provide me with the last four of your social?

26

SK:

27
28

SL: Okay, thank you so much for that information as well. And, of course, once again, before we
begin, I am required to inform you that we are a debt collector. However, the purpose of this call is

29

not to collect the debt. Um, but to discuss the issues on the loan.

call also may be recorded and monitored for quality assurance purposes. Okay? I also know that you
did state that Miss Sondra Kantor is on the line. Is that correct?

Also, this call also may be

30

recorded and monitored for quality assurance purposes. Okay. Mr. Kantor, um, I apo!ogize; you did

31

state that your attorney is on the line. Is that correct?

32
33

RK: Yes, it's Mr. Scot Ludwig, and he can have full access to all information about this loan and um,
and he is free to talk to you any time.

34

SML: Good morning Shawnee. This is Scot Ludwig. Thank you.

EXHIBIT

~
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1

SL: Thank you so much, and may I... I believe that you um ... could you spell the last name for me?

2

SML: Yes. L-U-D-W-1-G.

3
5

SL: Okay, thank you so much. And Mr. Ludwig, what I am going to do is also verify the information
with you as well. Um, I am ... will ask you for the full property address that is located on Golden
Eagle. May I please have you verify that information?

6

SML: Yes. 265 Golden Eagle Drive in Hailey Idaho 83333.

7
8

SL: Okay, thank you so much. And may I please have you verify the social of Mr. Kantor, the last
four?

9

SML: Oh gosh!

10

RK: [MUFFLED]

11

SML: Pardon me?

12

RK:

13

SML: Yea

14
15
16
17
18

SL: Thank you so much for that information. And, once again, before we begin, I am required to
inform you also, that this call also may be recorded and monitored for quality assurance purposes.
Also, I do have to inform you that we are a debt collector. But, the purpose of this call is not to
collect the debt, but to discuss the issues on the loan that's being requested. Okay? And, also, I do
have Mr. Marty Anderson is that correct? On the line?

19

MRA: Yes.

20
21

SL: Okay, and we're gonna do the same thing as well, for the home owners. Um, can you please
provide me with the full property address located on Golden Eagle?

22

MRA: 265 Golden Eagle Drive, Hailey Idaho 83333.

23
24

SL: Okay, thank you so much for that information. And, may I please have you verify the last four of
the social for Miss Sondra Kantor?

25

MRA:

26
27

SL: Okay, thank you. Let's see. Thank you so much for that information, as well. Once again, I do
have to advise that this call is for a debt collector. However, the purpose of this call is not to collect

4

You can say it.

28

the debt. This call may also be recorded and monitored for quality assurance purposes. Okay. Sorry,

29
30

everyone. I have to make sure J verify everything. So, I do apologize if that did sound redundant.
Okay? And, you guys are calling for the status of the modification review. Is that correct?

31
32

MRA: Yes. Uh, this is a cooperative telephone call to just 'kinda understand the status of the loan
modification and discuss a few items pertaining to that.
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1
2
3

13

SL: Okay. No problem. I can go ahead and provide the status on the modification and also the past
review on the modification. Um, Mr. Kantor is working towards a modification. Um, he was placed
into a review earlier. Um, maybe, I guess, the later part of September/October. At that time, the
only documents that was being requested and needed at the time was the recorded Quitclaim
Deed. We did not have that on file, so we were unable to move forward at the time with the um,
modification review. Um, once Mr. Kantor was able to provide the recorded Quitclaim Deed, we
were able to actually request the file to be reopened. Um, at this time, the only information that we
are gonna need from him is an updated profit and loss and a updated bank statement. Once we
have that information in hand, we'll be able to continue with the review process and determine if
he's gonna be eligible for the principle reduction um, modification, um, that we have placed him in
to review for. If he is not eligible for that program, we are able to go and visit the cooperative short
sale option or the deed and loan option. These two options are still available to the homeowner, if
he is not approved for a modification.

14

MRA: Alright. What program specifically are they participating in, or is this loan under?

15
16
17
18
19

SL: This loan is um, we're reviewing him for: a [UNINTELLIGIBLE] on the principle reduction program,
which is the Department of Justice program. That's a reduction on the principle, the modification,
that's the actual modification program. Um, if he is eligible for any other program that may come
about during this review process, we will open a review for that as well. We have what we call uh,
some, some simultaneous screening, meaning that any and ... every program out there that a home
owner may be eligible for, we will review them all at once for that program. But, Mr. Kantor is in
review for the Department of Justice Principle Reduction Program that we were soliciting him for
and he was abiding by returning all documents to us, except for the recorded Quitclaim Deed.

4

5
6
7

8
9
10
11
12

20
21

22
23

24
25 ·

MRA: If, if this is not successful, is precluded from participating in any other program? in other
words, if he doesn't get the DOJ approval, the simultaneous screening, would that still allow them
to be eligible for other programs?

32

SL: If he's gonna be eligible for any other program, we will make a decision on that as well. He will
be sent a letter advising of the program that he was in review for and if he qualified for that
program or if he did not qualify for that program and the reason as to why. If the modification is not
an option, Mr. Kantor still has the option of doing the cooperative short sale or the deed and loan
program as well. Those are handled by our customer care department which would not be myself.
But, I would still be on the file to monitor the progress whichever liquidation option he has. This is
all to help him avoid foreclosure.

33

MRA: Why is a Quitclaim necessary to process the loan modification application?

34
35
36
37
38
39

SL: A Quitclaim Deed basically, when it's .... Let's say Mr. Kantor is offered a trial period. Because
Miss Kantor is no longer um, wanting to be on the loan, a Quitclaim Deed would take her name, as
long as we have it on file, we would be able to actually remove her name from the loan. We would
be able to then, once it's modified, have it in only in Mr. Kantor's name, and go forward with the file
being his responsibility. A Quitclaim Deed is needed on file per our guidelines and our banking
policies to make sure that if she no longer wants to be on the loan, then we would have to have

26
27
28
29
30
31
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1
2

that information recorded with the Courts and then use that to remove her information from the
loan.

4

MRA: Is it held in escrow, though, until they determine whether or not she is eligible, and then
record it if the loan is approved -- the loan modification is approved?

5

SL: As far as ... do you mean is everything being reported negatively, or we ... ? I'm sorry.

6

MRA: No. The Deed itself. Does it need to be recorded prior to processing the loan modification? Or

7

8

SL: That's Correct.

9

MRA: With no guarantee that she would be removed from the loan?

10
11

SL: With the recorded Quitclaim Deed, if the loan is modified, yes. We can remove her from the
loan.

12

MRA: But what if the loan is not modified?

13
14
15
16
17

SL: If the loan is not modified, then Miss Kantor will still be held legally responsible for the property,
but she has then signed over the Deed, meaning that she doesn't have the right to the property.
There's a difference. You're still held responsible for the debt because she signed the Note when
the debt was originated. But, it would take her away from the property - the ownership of the
property- she signed away her rights to the Deed.

18

19

MRA: Well, I understand that. But, that's the question with no ... without an assurance that they
would be qualified, uh, why would she be required to do that in advance?

20
21
22

SL: That's something that we have all the loans do. It's not just Miss Kantor, and to be honest, it's
for protection going forward. If she doesn't want to be on the loan to make sure that when
everything ... it's time for us to write up the new terms, we have that information on hand. If we try

23
24
25
26
27
28
29
30

and write up the new terms ahead of time, and then later go back, then it would be harder to do
that. It's to make the transition easier. If we're gonna make a uh, modified loan, if we have that
information ahead of time, we can then remove the name and start the new paperwork with the
new uh, information on there - the new principle amount, the new payment, without her being
included. That means once the loan is permanently modified, if we don't have the Quitclaim Deed,
she will be required to sign that document and if she doesn't sign that document, then that means
that we will not be able to modify the loan. So, ahead of time, we ask for a Quitclaim Deed so that
we don't have that one um, problem where some - not necessarily a problem - or issue, where one

31
32

person is not willing to sign that document because they don't wanna be bind to the property
anymore.

33

MRA: I understand.

34

SL: So, it's better to do it ahead of time while we're generating the information.

35

MRA: Okay. And that's just some internal policy that Bank of American has?
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1
2

5

SL: That's what Bank of America policy, I'm not sure what other companies, but of course, I don't
work for other services or other investors. But, I know that's one policy that we do, um, go forward
with, and it's not just - Let's just say that this particular investor, I know doesn't matter if it's a
Fannie Mae, Freddy Mac, um, a bank loaning, or Bank of New York loan, we're still required to
obtain a Quitclaim Deed prior to drawing up the new documents.

6

MRA: Okay.

7

SK: I have a question.

8

SL: Sure.

9

SK: Excuse me.

4

10

SL: Uh huh?

11

SK: Um, what if I just agree to stay on the loan? Then there's no re- ...

12

AL: [UNINTELLIGIBLE)

13

14

SK: And do the balloon law. Then there's no requirement that I Quitclaim the property. Am
correct?

15

SL: Well, do be honest, okay- to go forward, Mr. Kantor has obtained a Quitclaim Deed, um, and

16

SK: What Quitclaim Deed?

17

AL: [UNINTELLIGIBLE]

18

SL: Did you guys do a recorded Quitclaim Deed that we have on file?

19

SK: No, not that I'm aware of.

20

23
24
25
26

MRA: Well, there is - I'll interject. There is. That's part of why the reason for the call, so that we can
clarify the cooperative efforts that are necessary to bring it home. But, Sandy's question is: Is can
the loan modification be processed with her on the property, because she is on the loan? You know,
in other words, I understand what you are saying Shawnee. You have an internal policy that you like
to get the Deed up front. But, because there is no guarantee that she would be released from the
loan, uh, would it be possible to process the loan modification with her on the loan and on the title
and get an approval before renew? Does that make sense?

27
28
29
30

SL: Yes. It's possible if both home owners where in a situation where it was agreed upon that, you
know, you both are in agree-ance with the loan modification; you both decide that this is something
you want to do, we do have our home owners who do decide to sign the modification agreement.
That's true.

31

MRA: Okay.

32

SK: Okay, so that is an available option? Thank you Shawnee.

21
22
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AL: What does she need?
SK: What do you need from me in order to proceed along those lines?
3

SL: We would actually have to um, include all of your personal information. Everything as far as your

4

- if you know - your employment, your bank statements. We would have to include you in the

5

review process.

6

MRA: Okay.

7

SL: Completely.

8

MRA: So, Shawnee, let me ask you: Would that uh, would that upset the apple cart in any fashion if

9

we were to do that? Um, is that something -uh-Bob indicated that -you know- this was perhaps an

10

appeal process that he was in right now. Uh, is it too late to start over? Can we do that?

11
12

SL: Well, Mr. Kantor was nearing and offered for the trial modification. And if we start completely
over, um, which I cannot, of course, advise any which way, - if we start completely over, that means

13

that we are starting completely over. The offer that he may have ended up with may no longer be

14

there, on the uh, table. I cannot say he was going to get a modification. I cannot say he was going to

15

be denied. I cannot say anything of that nature, because without the Quitclaim Deed on file, that

16
17
18

we need, we were unable to fully say-okay- here' is the guidelines, here are the terms, this is what

19

information. So, I cannot say that you starting over or us using um, Miss Kantor's information would

Mr. Kantor has provided, this is what he's eligible for. Without that piece of documentation, we
were unable to fully review the loan and say: okay, based upon this, he's qualified for all of this

20

hinder anything. Um, but I know that we would definitely need her to fully cooperate with

21

everything- not saying that she wouldn't - but fully cooperate with every piece of documentation

22

that is going to be requested. In a timely manner, and that means in thirty days or-less, period.

23

24

MRA: I understand. What is the typical process time for this loan modification, uh, principle
reduction program?

25

SL: Well, normally, the way it works in a perfect scenario, is being that Mr. Kantor is assigned to the

26

office of the president, which is myself, um, customer relationship manager. We normally, have a

27

filed decision within the thirty day period. That means that all documents that we have requested

28

or is, um, nothing is being requested extra, the home owner has abided by the - you know- the

29
30

document deadline, as Mr. Kantor has done. Um, we would have a decision, normally, within a
thirty day or less period.

31

MRA: Okay.

32

SL: And that's just to say: "Yes, you are going to be authorized the trial modification. Here are the

33
34

terms. Or, at this time you are un-eligible to receive a modification, but we can still visit the shortsale or deed to loan option."

35

MRA: I understand. What is the - and I know you don't know what the specific offer would look like

36

on this particular loan - but, what's the typical holding time after you do a loan modification?
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1

SL: Um, it takes about- are you saying the closing time?
MRA: No, well ...

3

SL: I'm sorry.

4
5
6

MRA: I'm sorry. I mean uh, my experience is that after you do a loan mod that Mr. Kantor would be
required to stay in the home for a period of time and make payments in a timely manner - that sort
of thing - a holding period. Do you have any general guidelines on that?

7
8
9
10
11
12
13
14

SL: Well, normally, once the loan has been modified and has stayed current for at least 90 days,
what happens is we no longer monitor the loan as far as - just to make sure it stays out of default.
Once the loan has been modified, if the home owner decides to sell the property, if the home
owner decides to rent the property out, that's no longer of any concern of the bank on our end, as
far as the modification. Once the modification has been signed, notarized and also signed and
returned to the home owner by the bank, the home owner then - its just like the new - not new
terms, because we don't really change the terms of the loan, but we basically provide you with
almost a like a new loan, if you will.

15

MRA: Right.

16

SL: So, whatever you decide to do from that point on, is really up to the home owner.

17
18

MRA: Okay. What are the tax consequences if there is a principle, uh, debt forgiveness, or principle
amount forgiven on the debt?

19

22
23
24
25

SL: Well, I'll be honest, I don't know all of that information off-hand. Normally, what happens is that
the home owners are still sent that same um, I guess it's a 10-98 form, if you will. I'm sorry. I just
don't know the terms for that information. But, they're still sent out the mortgage information with
the tax information and that would be basically assessed by a, uh, tax preparer and they would have
to inform - you know - what's the negative income -or outcome of that or if there is any. Um, then
with a principle reduction, basically, we know that the property is no longer worth that amount, so
we are going to lower it. So, I don't really see there being a negative in that.

26

SK: Now I ...

27

SL: Go ahead.

28
29
31

SK: I just want to confirm that my understanding - that it is possible to do a loan modification
principle reduction transaction with the Bank of American with me still on title and on the loan. And
that in order to do that, I would need to provide certain financial information which you will inform
me of, within thirty days. I'm just confirming this.

32
33
34
35

SL: That's correct. But, I also do need to make sure um, normally when we do our modification, we
assist our home owners that are currently living in the property. l'm,not saying that because you're
not living in the property that you wouldn't be able to use your information, because you're still on
the loan. I would need to check and make sure of this information, and confirm it. But, I don't see

20
21

30
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why you wouldn't be able to provide your financial information because you are still -you know
financially re-liable to the loan, until your name has been removed.

s

MRA: Right. And that - that's a good point. And that is information that we need. Is it a requirement
of the loan modification program or application that only the resident can apply for it? Can you
check into that for us please?

6
7

SL: I sure will. And as a matter of fact, you don't mind holding for me, I can check into that within like maybe two minutes or less. Do you mind being placed on a brief hold?

8

MRA: No.

9

10

SL: Okay, thank you. And once again, it may take two minutes. If it does seem a little over two
minutes, do you mind being placed on hold?

11

MRA: No.

12

SL: Okay, thank you. Just one moment, please.

13

[MUSIC]

14

SL: Okay, thank you for holding. I do apologize for the wait.

15

MRA: No problem.

16
17
18
19
20
21

SL: Okay. So, .here's what we found out. When I say "we," I refer to our support group. Um, to
determine the information that's going to be - it can go two ways. One, if there is a recorded
Quitclaim Deed on file, then we do not have to use Mrs., um, Miss Kantor's information, because
we already have Robert Kantor's information. So that means we can go forward with his
information that he's offered at trial, then we can, um, basically move her name off of the
documents if he's offered the permanent modification.

22

MRA: 'Kay.

23
24
25
26
27
28
29

SL: If she decides that she wants to be a part of this, um, then a couple things: of course, you know,
we'll use your income information. But normally the way things go, is, we want to get the home
owners' information who is in the house - the home. Because we want to make sure that the
payment is going to be something affordable for the person living in the property. So, if Miss
Kantor is saying she is going to be equally responsible for the payment, meaning that if we are going
to use your income, you also need to be equally responsible for that payment. Um, once again, we'll
be stating the same thing. I know that you wanted to be removed from the loan, so that means you

30
31
32
33

will still be on the loan and equally responsible for that payment. Now, if that's something that
you're not willing to do - and forgive me because I'm not putting any words in anyone's mouth but, if that's not something you're willing to do, which is be equally responsible for that payment,
then ...

34

SK: And I'm really interested in pursuing this - this route that you're describing.

4
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1
2

MRA: Yeah, uh, Shawnee, I mean she is essentially on the loan, so she is responsible for the
payment.

3

SL: Yes. That's correct.

4

S

MRA: Yeah, that's no new requirement. The question is: Is only the primary resident eligible to
apply for and participate in a loan modification? And I think your answer is "no."

6

SL: No. And that's correct, no. But, normally, when we have a situation where the parties or either

7

facing a divorce, um, or some type of disability, one main party on the loan is taking ownership of

8

the loan, and they provide us with the recorded Quitclaim Deed, then we normally go with that

9

10

home owner's, whether it's the wife or husband's information so that we can create an ...
[inaudible]

11

SK: Shawnee.

12

SL: ... based upon that information.

13
14

SK: Shawnee. I need to confirm - I need to reconfirm with you that there is no recorded Quitclaim

15

SL: Let me look and see.

16

SK: The property is still - it has not been quitclaimed to Mr. Kantor.

17

SL: Let's see. Just one moment. Let me make sure. I apologize for the delay.

18

RK: Scot?

19

SL: Just goin' through the system.

20

RK: Scot, are you there?

21

SML: Yes. Bob, go ahead. If you have uh, something you want to say.

22

SL: I apologize. Just waltin' on the system.

23

SML: Yeah, well, go ahead.

24

MRA: Right, right.

25

RK: I think we all know that. I'm not following this.

26

MRA: We're working on - that- that's the part of the purpose of the call is to clarify that.

27

SL: Correct. To clarify that we're working on getting the Quitclaim Deed. And that basically - you

28

know- the last time that we were reviewing, the only thing that kept us from this was the recorded

29

Quitclaim Deed. Correct? And let's see, electronically recorded ... I do see a copy of an instrument.

30

SK: Hello? Hello? Can you hear me?

31

MRA: Yes.

Deed at this point.

i;,,;,,
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1

SL: Yes, I can hear you.

SK: Um, that instrument has not been rec<;>rded.

3

SL: As of yet, correct?

4

AL: Correct.

5

SK: We did not record it.

6

SL: Okay.

7

RK: [UNINTELLIGIBLE]

8

SK: What you have is a copy of a document that is not recorded.

9

RK: Scot, please.

10

SML: Bob, go ahead. You need to speak up,

11

RK: Okay.

12

SML: 'Cause you've been involved in this process.

13

RK: 'Kay. Here's - Here's what's happened. There was a recorded Quitclaim Deed. It was ordered by

14

the Court, by Judge Elgee. It was recorded and given to me, and I passed it on to you, Shawnee.

15
16
17

RK: I told you that there was a Court proceeding, that there was different conflicting claims, but
that recorded Deed is recorded in Blaine .County from Sondra Kantor to me, and I sent you a copy of

18

SL: Yes, and I do have ...

19
20

SK: But I'm not - what - but, I'm not aware that any Deed was ever recorded. I've never been given

21

RK: Yes. Then, you should talk to your lawyer about that, Sondra.

22
23

SL: Yes, I do have a copy of a recorded Quitclaim Deed and, its signed by Sondra Kantor, dated for
the 18th of November, 2013. It has the instrument number and it has the recorded seal on here with

24
25

a Public Notary. So, this is a recorded Quitclaim Deed, meaning that we can go forward without
your information, being that Mr. Kantor has the recorded Quitclaim Deed.

26

SML: Shawnee, this is Scot Ludwig. I just had a question on timing. And then, all these parties can

27

talk some more.

28

SL: Okay.

29

SML: As of right now, what is the timing, um - understanding that you have that recorded Quitclaim

30
31

Deed from Sondra Kantor recorded - what is the timing to get an offer from BofA, at your best
guess?

it.

a copy of the recorded Deed.
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SL: I would say less than a thirty day period.
SML: From right now?
3

SL: I'll say from the time .. .

4

SML: From the time tha .. .

5
6

SL: Actually, from the time that we received the recorded Quitclaim Deed, we can start the time
frame.

7

SML: Okay.

8
9
10
11
12
13
14

SL: Sometimes, it may exceed thirty days, and that's just in part, um, the holidays do come up, and
our support group that we normally work with - like I don't work with just anyone, I'm assigned to a
certain support person. So, if that person's out, then we will have to have someone else take on the
file with me, and normally, it sometimes - you know - they have their files as well. So, it may
exceed a thirty day period,. but I would say before the end of January, we should have a decision. It
may not take nearly that long. But, we can have a decision as to whether Mr. Kantor would qualify
for a principle reduction, um, f program, to start the modification.

15

SK: Excuse me. Could you please give me the date of the Deed that was recorded?

16

AL: When it was recorded. When was the ...

17

SK: When was the date of the Deed and what is the date it was recorded, please?

18

MRA: I think its November 22, 2013.

19

RK: That's the day it was provided

20

SK: But, that - that's the day of recording?

21

MRA:Yes.

22

SK: What was the date on the Deed?

23
24
25
26

SL: The Deed states on the 18th day of November 2013 before me, the undersigned personally
appeared, Sondra Kantor, known or identified to me, to be the person whose name is subscribed to
within instrument and acknowledged to me that she executed the same. So it says that it was
signed on the 18th day of November of 2013 by Sondra Kantor.

27

SK: And who was the Notary on that?

28

SL: It says the Notary is to be Amy K. Thompson. State of Idaho.

29
30

SML: Marty, um, do you have some more questions? Or can we maybe find a time Shawnee can
reconvene with all of us- that works for your calendar and mine? Maybe, Monday?

31

MRA: I understand. I got just a couple.
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1

SML: Okay.

3
4

MRA: Shawnee, I know that it hasn't been approved or - and it's still kind of out there - do you
have any idea what we're talking about in terms of the magnitude of the principle loan reduction? I
mean ..

5

SL: let me look and see if we have an idea. Hold on one moment.

6

MRA: Alright.

7
8

SL: Because, normally, sometimes, the documents will say how much the principle reduction is
being offered.

9

MRA: Right.

10

SL: So just one moment, and I do apologize for this delay. let me look and see.

11
12
13

MRA: And also, while you're looking, Shawnee, could you find uh, what the new payment would be
under that current offer - which I understand has not been made and may be subject to change but the monthly payment that would be offered and the principle reduction estimate?

14
15
16
17
18
19
20
21
22

SL: We wouldn't partly have that information. In order to really have - review the loan in full - the
only piece of information we would have needed was the Quitclaim Deed. The reason why the
Quitclaim Deed was needed to be used, because- let's say we did not have that on file - or let's say
that we were never even introducing the, the, the idea of a Quitclaim Deed - that means we would
have asked Mr. Kantor to provide Miss Kantor's information. So that means that her income
information, her bank statements, we would have been deciding how much a payment was. Until
that piece of information was done, we could not move forward in deciding how much, maybe, the
payment would have been. So, I cannot provide you as to how much of a payment reduction or I'm sorry- payment amount would have change. I can't really provide you with that information.

23
24
25

MRA: I understand. We're just trying to get a feel if the loan mod goes through, uh, and she is
obligated in the payment, whats - what would the new payment be? I think the current payment is
around $14,000 a month. So ...

26
27
28

SL: We would have had to have all of that information to even go forward. 'Cause, we need to
determine who the information we are .going to be using in determining how much is considered
eligivble.

29

MRA: Okay.

30

SL: I'm sorry, reasonable, as far as a payment.

31
32

MRA: Sure, and I can appreciate that. I just wanted to know if you had made a determination just
based upon Bob's income, as to the ....

33

SL: Not just yet. Because, we don't - but we really don't want to go forward and say: okay, it's just
you, it's this amount. But, if its you and her, then its this amount. We need to make sure that once

34
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we put in these calculations and they are approved, and we signed off an offer, its something that
that homeowner can afford.
3

MRA: Okay.

4
S

SK: I think you said a couple moments ago: That you could give us some rough idea of what the loan
- the uh - principle reduction might be?

6
7
8
9
10
11

SL: Right. Normally - what I stated was: normally when we send out something to a home owner, it
may have how much of a principle reduction it is. That's not always the case. I'm looking at the
principle reduction, um, documents that we sent out as solicitation and it does not have a dollar
amount. It says you may qualify for a significant principle reduction on your loan. It doesn't actually
have an actual dollar amount. So, I would not know. It could be a hundred thousand. But, don't
mark me or quote me on that.

12

MRA: No, we understand. We understand. We are just trying to get an idea.

13
14
15

SL: Uh huh. So, I'm not sure. I've seen them range from as far as $200,000.00 or I've seen them
range as low as maybe $30,000.00. ft depends on the home owner's situation, how much is past
due. It is a lot of determination, um, factors in that.

16

MRA: 'Kay.

17
18
19

SL: So at this point. Yes, I do apologize. The letter that we'll send to the home owner doesn't say
exactly how much. It does say on some I've seen in the past. It just basically says there is a
significant principle reduction.

20
21
22
23

MRA: Kay. Now, Bob communicated that - 'er, conveyed that Deed to you back - I think probably
around the time it was recorded in November - he indicates that he, that he sent it to you and he
told you how - the manner in which the Deed was acquired. That there was a court order and
Sandy had deeded it to Al La peter.

24

SL: Yes.

25
26

MRA: What - So, if that's the thing thatstarts the time line running. Where are we, because that
would be -we're nearly thirty days right now.

27
28
29
30
31
32

SL: Yes, we're closing almost to thirty days. So it was probab ... like I said, it was probably be - with
the holiday, and I do apologize. And it shouldn't be that anyone has to suffer because of the
holiday, but honestly, people are out of work. It may be a little bit before the end of January that
we get a final decision. It may be less than that. It's just I don't wanna ever say it will be another
week, or it will be a two week time frame, and that's not a realistic time frame. I can say, honestly,
it will be less than the thirty day period from, um, hereon out. For sure.

33

RK: You said that I still have to submit - you said that I

34

SL: Correct. We have to have a current profit and loss ...

35

RK: You indicated a profit and loss ...

1

FRIDAY, DECEMBER 13, 2013
COOPERATIVE PHONE CALL TO BANK OF AMERICA RE: KANTOR LOAN MODIFICATION

SK: Excuse me. I have a question. Shawnee.
SL: Mhm.
3
4
5
6
7

SK: Since the - we were a moment ago, talking about the possible reduction -uh - my - uh principle reduction. And you described - and you described cases where you have seen as much as
a few hundred thousand dollars down to maybe thirty thousand dollars, knocked off of the loan.
Now, this is a 3.5 million loan. Is there any reality to an expectation that the loan will be modified
down to 1.5 or,2 million?

8
9
10
11

SL: Um, I'm not sure. I'm being honest with you, I do not know. I honestly do not know. I've seen
loans, you know, higher than this one that have gotten principle reductions, as I stated, in to the
hundred thousands. I'm not exactly sure what would determine how much would be, um, shaved
off, if you will, of the principle.

12
13

SK: Are you saying .that loans this size or larger have been reduced so that the remaining principle
was a few hundred thousand dollars?

14
15

SL: No, I'm not saying that. What I'm saying is that I've seen loans as large as this one have - like
maybe, 250 thousand shaved off, if you will.

16

SK: Okay.

17

SL: Forgive my choice of terminology when I say "shaved off." But, "reduced."

18

SK: Right.

19

MRA: Okay.

20

SK: But, your not saying that loans of this size or larger are reduced to 1.5 or 2 million?

21

SL: In my personal port, no.

22

MRA: 'Kay.

23

SK: [UNINTELLIGIBLE]

24
25
26

SL: There may be some other people, or some of my co-workers that have loans that have been
done that way. But for me to say that some of my own personal home owners or my own personal
port, that I've seen that - No.

27
28
29
30

MRA: Okay. Alright, Shawnee - and so, I think uh, like Mr. Kantor uh, my client would authorize me
to talk with you further uh, and I think as Mr. Ludwig suggested, we might want to convene another
call uh, at the first part of the week. Are you - do you consider yourself aut~orized to speak with us
now?

31
32

SL: Um, I would need written authorization. Um, if you may get that form - I don't know if you have
access to what we call the bar portal.

33

MRA: Alright, Bob does, but we do not.
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3
4

SL: Okay. So, if you will - if you will provide me with the fax number, I can fax over a form that
needs to be filled out and signed by um, Miss Kantor, giving you authorization. And that form - until
that form is in hand, I will not be able to speak with you, unless there is a bar or on the line to give
me authorization. And we do the same thing as we did today.

5

MRA: I understand.

6
7
8

SL: Um, but I will provide you with a form'.if you will give me your fax number. Um, I'll go ahead and
have the form faxed over and then you can fax it back to my port and I'll provide you with my fax
number.

9
10
11

MRA: Okay. My fax number is 208-525-5266. And if you could send that, I'll duplicate it to Scot and
we'll get our clients to sign it. And we sure appreciate your time and we are gonna discuss this
amongst ourselves and uh, we'll get back to you, first part of the week.

12
13
14
15
16
17
18
19
20
21
22
23
24
25

SL: No problem. And in the meanwhile, before - you know - we all go, I do need to confirm - now,
Mr. Kantor, as I stated before, I am going to be out of the office on Monday. Um, December 16th
and for all parties who would want to know - I am out of the office on December the 16th. I do
apologize that I will not be.here. I do return on December the lih which was our normal scheduled
time to speak. Um, but I'll do in that scenario, Mr. Kantor, I will -you know- follow up with you on
December the 17th. Um, in the meanwhile, my contact information is 800-669-6650 and then enter
the loan number. You will be rerouted to me because I am the single point of contact on the file.
Um, and Mr. Kantor, I know you know this information, so I apologize for sounding redundant. Um,
I am here between the hours of 7:00 AM to 4:00 PM central standard time, Monday through Friday.
Now, if you call and you get my voicemail. There could be a few things going on. I could be assisting
some other home owners or I may be-you know - on a training, or I may be at a lunch. My lunch is
between the hours of 12:00 PM 'tH 1:00 PM central standard time. So, if you call during that time,
just leave me a voicemail and I will return your call as soon as possible. If I do not return that call
within that day, please allow me up to 24 hours to return the phone call.

26

MRA: 'Kay.

27

SL: Okay? And Mr. Kantor is it still okay that we speak on Tuesday which is December the 1ih?

28

RK: That's Wednesday- Wednesday.

29

SK: Uh, hello?

30

SL: On Wednesday?

31
32
33

MRA: Well. Yeah, there is a scheduling conflict with that time. Sondra and I will not be available on
Tuesday morning. Do you have any time later in the week, uh, Shawnee? Like on Wednesday,
perhaps?

34
35
36

SL: No problem. And that's fine. We can schedule a conference for all parties to speak. Um, and I
apologize, what I was trying to achieve was my normal contact that I normally do with Mr. Kantor.
So, if you'd like we can schedule a time for everyone to speak. But, I aiso would want to schedule

1
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my normal contact that I've been doing so far with Mr. Kantor, as well. So, if he would like to
schedule a time where everyone wants to, that's fine. But you also have the option of doing a
normal um, kept informed routine as well.
4

MRA: How often does that occur?

S

RK: The purpose of that call on Tuesday is to make sure that all documents that I have submitted ...

6

SL: Correct. Your personal - basically, your information.

7
8

RK: and my personal ... That's the purpose of the phone call, and to see if there's anything missing
that I need to get to the bank ..

9

SL: Correct.

10

RK: ... because I only have until the 20th to get it to them.

11

MRA: Okay.

12

SL: That's correct.

13

MRA: I understand.

14

SL: I'm sorry if I offended anyone.

15

MRA: No, no you're fine.

16

SL: Okay.

17
18

MRA: We just can't participate because of the timing. So do you have some time on Wednesday
morning, 'er?

19
20
21
22

SL: I do have an open- let's see on Wednesday, I am going to be out of a meeting at 10:30 AM
central standard time, which is your time: 9:30 mountain standard time. Um, I'm open until 11:30
uh, central standard time - which is 10:30. So I have a block, about an hour between 10:30 and
11:30 central which is 9:30 and 10:30 mountain standard.

23

MRA: Does that work for you, Scot?

24

SML: Yeah. I - I could do 10:00 AM mountain standard, 11:00 uh, AM central.

25

SK: 9:30? Can we do 9:30 please?

26
27

SL: That's not - Which is my time, 10:30. And I do have an open block for that. Does that work for
everyone?

28

MRA: Scot?

29

SL: 9:30 mountain?

30

SML: Yeah uh, Bob, are you okay with 9:30 mountain standard? I'll move a client if that's available.
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1

RK: That's fine.
SML: Okay. 9:30 mountain standard time.

3

SL: Okay, so we'll do 9:30 mountain standard time, which is my time 10:30 um, central standard

4
5

time and that's a call for all parties on the line to attend. Once again, Mr. Kantor, our personal
phone call if you would like to still keep that for December the lih is that okay with you?

6

RK: Yes. And I'll be submitting some documents today and tomorrow so you ...

7

SL: Okay. Wonderful.

8

RK: ... can file them for me and make sure they're all there.

9

SL: No problem, and thank you for being prompt as aiways in returning.those documents for me.

10
11

Um, and what's a good time for you or would you like to leave it open and you can call me and I'll
just pin you in for the 1ih?

12

RK: Yeah. The 17t\ I'm pretty open on the

13

morning, that will work fine for me.

14

15

SL: Okay, I'm sorry. I apologize, I do already have a 10 already scheduled. Oh no - your time 10, I'll
be fine.

16

RK: Yes.

17

SL: So I can actually speak with you 10:00 AM mountain standard time.

18

RK: Right.

19

SL: Um, yes, that's fine.

20

RK: Okay. Okay.

21
22

SL: And does anyone else have any questions that I may help with at this ti~e prior to releasing the
call?

23

MRA: Not for me.

24

SL: Okay. Mr. Kantor? Miss Sondra Kantor? Any questions or concerns at this time?

25

SK: No.

26

SL: Okay. Well, once again, I do want to thank you for allowing me to assist today on the phone call.

27

Um, we do value your um, - you know - partnerships here with the attorneys that are on the line

28
29

and we do value you as a customer with our home owners that are on the line. Once again, thank
you for your business, and have a wonderful day.

30

MRA: Thank you.

31

SL: Your welcome.

1i\ so you can -we set that time at 10:00 o'clock in the
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1

SML: Thank you.

2

SL: Your welcome.

3

[END]
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1
2
3
4

s
6

SPEAKERS:
SL
Shawnee Lewis, Bank of America
MRA Marty R. Anderson
RK
Robert Kantor
SK
Sondra Kantor
SML
Scot M. Ludwig

7

8

SL: Okay so my I please have um Mr. and Mrs. Kantor please verify the information for me a little.

9

And, let's see. You did state, then, Mr. Robert Kantor is on the line? Is that correct?

10

RK: Robert Kantor is on the line.

11
12

SL: Hi, Mr. Kantor, um. Of course, this is Shawnee lewis and the call is in regard to your property
located on Golden Eagle. Can you please provide me with your full property address?

13

RK: Yes. It's 265 Golden Eagle Drive. Hailey Idaho 83333.

14

SL: Okay, thank you so much for that information. And Mr. Kantor, may I please have you verify for

15

me the last four of your social?

16

RK: Yes.

17
18

SL: Okay, thank you so much for that information. And, before we begin, I am required to inform

19

call also may be recorded and monitored for quality assurance purposes. Okay? I also know that you

20

did state that Miss Sondra Kantor is on the line. Is that correct?

21

SK: Yes it is. This is Sondra Kantor speaking.

22

SL: Okay, hi Miss Kantor. Can you please verify for me the full property address?

23

SK: 265 Golden Eagle Drive in Hailey Idaho 83333.

24
25

SL: Okay, thank you so much for that information. And, also Miss Kantor may I please have you
provide me with the last four of your social?

26

SK

27

SL: Okay, thank you so much for that information as well. And, of course, once again, before we

you that we are a debt collector. However, the purpose of this call is not to collect the debt. This

28

begin, I am required to inform you that we are a debt collector. However, the purpose of this call is

29

not to collect the debt. Um, but to discuss the issues on the loan.

30

recorded and monitored for quality assurance purposes. Okay. Mr. Kantor, um, I apologize; you did

31

state that your attorney is on the line. Is that correct?

32
33

RK: Yes, it's Mr. Scot Ludwig, and he cari have full access to all information about this loan and um,
and he is free to talk to you any time.

34

SML: Good morning Shawnee. This is Scot Ludwig. Thank you.

Also, this call also may be

EXHIBIT__.A~--
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Sl: Thank you so much, and may I... believe that you um ... could you spell the last name for me?
SML: Yes. L-U-D-W-1-G.
3

SL: Okay, thank you so much. And Mr. Ludwig, what I am going to do is also verify the information

4

5

with you as well. Um, I am ... will ask you for the full property address that is located on Golden
Eagle. May I please have you verify that information?

6

SML: Yes. 265 Golden Eagle Drive in Hailey Idaho 83333.

7
8

SL: Okay, thank you so much. And may I please have you verify the social of Mr. Kantor, the last
four?

9

SML: Oh gosh!

10

RK: [MUFFLED

11

SML: Pardon me?

12

RK

13

SML: Yea

14
15
16
17
18

SL: Thank you so much for that information. And, once again, before we begin, I am required to
inform you also, that this call also may be recorded and monitored for quality assurance purposes.
Also, I do have to inform you that we are a debt collector. But, the purpose of this call is not to

19

MRA: Yes.

20

21

SL: Okay, and we're gonna do the same thing as well, for the home owners. Um, can you please
provide me with the full property address located on Golden Eagle?

22

MRA: 265 Golden Eagle Drive, Hailey Idaho 83333.

23
24

SL: Okay, thank you so much for that information. And, may I please have you verify the last four of
the social for Miss Sondra Kantor?

25

MRA

26
27
28
29

SL: Okay, thank you. Let's see. Thank you so much for that information, as well. Once again, I do

ou can say it.

collect the debt, but to discuss the issues on the loan that's being requested. Okay? And, also, I do
have Mr. Marty Anderson is that correct? On the line?

have to advise that this call is for a debt collector. However, the purpose of this call is not to collect

30

the debt. This call may also be recorded and monitored for quality assurance purposes. Okay. Sorry,
everyone. I have to make sure I verify everything. So, I do apologize if that did sound redundant.
Okay? And, you guys are calling for-the status of the modification review. Is that correct?

31
32

MRA: Yes. Uh, this is a cooperative telephone call to just 'kinda understand the status of the loan
modification and discuss a few items pertaining to that.

.

•

·l.
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3
4

Okay. No problem. I can go ahead and provide the status on the modification and also the past
review on the modification. Um, Mr. Kantor is working towards a modification. Um, he was placed
into a review earlier. Um, maybe, I guess, the later part of September/October. At that time, the
only documents that was being requested and needed at the time was the recorded Quitclaim

5
6
7
8
9
10
11
12
13

Deed. We did not have that on file, so we were unable to move forward at the time with the um,
modification review. Um, once Mr. Kantor was able to provide the recorded Quitclaim Deed, we
were able to actually request the file to be reopened. Um, at this time, the only information that we
are gonna need from him· is an updated profit and loss and a updated .bank statement. Once we
have that information in hand, we'll be able to continue with the review process and determine if
he's gonna be eligible for the principle reduction um, modification, um, that we have placed him in
to review for. If he is not eligible for that program, we are able to go and visit the cooperative short
sale option or the deed and loan option. These two options are still available to the homeowner, if
he is not approved for a modification.

14

MRA: Alright. What program specifically are they participating in, or is this loan under?

15

SL: This loan is um, we're reviewing him for a [UNINTELLIGIBLE] on the principle reduction program,

16
17
18
19
20
21
22

which is the Department of Justice program. That's a reduction on the principle, the modification,
that's the actual modification program. Um, if he is eligible for any other program that may come
about during this review process, we will open a review for that as well. We have what we call uh,
some, some simultaneous screening, meaning that any and ... every program out there that a home
owner may be eligible for, we will review them all at once for that program. But, Mr. Kantor is in
review for the Department of Justice Principle Reduction Program that we were soliciting him for
and he was abiding by returning all documents to us, except for the recorded Quitclaim Deed.

23

MRA: If, if this is not successful, is precluded from participating in any other program? In other

24
25

words, if he doesn't get the DOJ approval, the simultaneous screening, would that still allow them
to be eligible for other programs?

26
27
28
29
30

SL: If he's gonna be eligible for any other program, we will make a decision on that as well. He will
be sent a letter advising of the program that he was in review for and if he qualified for that
program or if he did not qualify for that program and the reason as to why. If the modification is not
an option, Mr. Kantor still has the option of doing the cooperative short sale or the deed and loan
program as well. Those are handled by our customer care department which would not be myself.

31
32

But, I would still be on the file to monitor the progress whichever liquidation option he has. This is
all to help him avoid foreclosure.

33

MRA: Why is a Quitclaim necessary to process the loan modification application?

34

SL: A Quitclaim Deed basically, when it's .... let's say Mr. Kantor is offered a trial period. Because

35

Miss Kantor is no longer um, wanting to be on the loan, a Quitclaim Deed would take her name, as

36

long as we have it on file, we would be able to actually remove her name from the loan. We would
be able to then, once it's modified, have it in only in Mr. Kantor's name, and go forward with the file

37

38
39

being his responsibility. A Quitclaim Deed is needed on file per our guidelines and our banking
policies to make sure that if she no longer wants to be on the loan, then we would have to have
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1

that information recorded with the Courts and then use that to remove her information from the

2

loan.

3
4

MRA: Is it held in escrow, though, until they determine whether or not she is eligible, and then

s

SL: As far as ... do you mean is everything being reported negatively, or we ... ? I'm sorry.

6

MRA: No. The Deed itself. Does it need to be recorded prior to processing the loan modification? Or

record it if the loan is approved -- the loan modification is approved?

7

8

SL: That's Correct.

9

MRA: With no guarantee that she would be removed from the loan?

11

SL: With the recorded Quitclaim Deed, if the loan is modified, yes. We can remove her from the
loan.

12

MRA: But what if the loan is not modified?

13
14
15

SL: If the loan is not modified, then Miss Kantor will still be held legally responsible for the property,
but she has then signed over the Deed, meaning that she doesn't have the right to the property.
There's a difference. You're still held responsible for the debt because she signed the Note when

16
17

the debt was originated. But, it would take her away from the property - the ownership of the
property- she signed away her rights to the Deed.

18
19

MRA: Well, I understand that. But, that's the question with no ... without an assurance that they
would be qualified, uh, why would she be required to do that in advance?

20

24
25
26
27
28
29
30

SL: That's something that we have all the loans do. It's not just Miss Kantor, and to be honest, it's
for protection going forward. If she doesn't want to be on the loan to make sure that when
everything ... it's time for us to write up the new terms, we have that information on hand. If we try
and write up the new terms ahead of time, and then later go back, then it would be harder to do
that. It's to make the transition easier. If we1 re gonna make a uh, modified loan, if we have that
information ahead of time, we can then remove the name and start the new paperwork with the
new uh, information on there - the new principle amount, the new payment, without her being
included. That means once the loan is permanently modified, if we don't have the Quitclaim Deed,
she will be required to sign that document and if she doesn't sign that document, then that means
that we will not be able to modify the loan. So, ahead of time, we ask for a Quitclaim Deed so that
we don't have that one um, problem where some - not necessarily a problem - or issue, where one

31
32

person is not willing to sign that document because they don't wanna be bind to the property
anymore.

33

MRA: I understand.

34

SL: So, it's better to do it ahead of time while we're generating the information.

35

MRA: Okay. And that's just some internal policy that Bank of American has?

10

21
22

23
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1
2
3

s

SL: That's what Bank of America policy, I'm not sure what other companies, but of course, I don't
work for other services or other investors.·But, I know that's one policy that we do, um, go forward
with, and
not just - let's just say that this particular investor, I know doesn't matter if it's a
Fannie Mae, Freddy Mac, um, a bank loaning, or Bank of New York loan, we're still required to
obtain a Quitclaim Deed prior to drawing up the new documents.

6

MRA: Okay.

7

SK: I have a question.

8

SL: Sure.

9

SK: Excuse me.

4

10

SL: Uh huh?

11

SK: Um, what if I just agree to stay on the loan? Then there's no re- ...

12

Al: [UNINTELLIGIBLE]

13
14

SK: And do the balloon law. Then there's no requirement that I Quitclaim the property. Am I
correct?

15

SL: Well, do be honest, okay - to go forward, Mr. Kantor has obtained a Quitclaim Deed, um, and

16

SI<: What Quitclaim Deed?

17

Al: [UNINTELLIGIBLE]

18

SL: Did you guys do a recorded Quitclaim Deed that we have on file?

19

SK: No, not that I'm aware of.

20
21
22
23
24
25
26

MRA: Well, there is- I'll interject. There is. That's part of why the reason for the call, so that we can
clarify the cooperative efforts that are necessary to bring it home. But, Sandy's question is: Is can
the loan modification be processed with her on the property, because she is on the loan? You know,
in other words, I understand what you are saying Shawnee. You have an internal policy that you like
to get the Deed up front. But, because there is no guarantee that she would be released from the
loan, uh, would it be possible to process the loan modification with her on the loan and on the title
and get an approval before renew? Does that make sense?

27
28
29
30

SL: Yes. It's possible if both home owners where in a situation where it was agreed.upon that, you
know, you both are in agree-ance with the loan modification; you both decide that this is something
you want to do, we do have our home owners who do decide to sign the modification agreement.
That's true.

31

MRA: Okay.

32

SK: Okay, so that is an available option? Thank you Shawnee.

Pfure

-.
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AL: What does she need?
SK: What do you need from me in order to proceed along those lines?
3
4
5

SL: We would actually have to um, include all of your personal information. Everything as far as your
- if you know - your employment, your bank statements. We would have to include you in the
review process.

6

MRA: Okay.

7

SL: Completely.

8
9
10

MRA: So, Shawnee, let me ask you: Would that uh, would that upset the apple cart in any fashion if
we were to do that? Um, is that something -uh-Bob indicated that -you know- this was perhaps an
appeal process that he was in right now. Uh, is it too late to start over? Can we do that?

11
12
13
14
15
16
17
18
19

22

SL: Well, Mr. Kantor was nearing and offered for the trial modification. And if we start completely
over, um, which I cannot, of course, advise any which way, - if we start completely over, that means
that we are starting completely over. The offer that he may have ended up with may no longer be
there, on the uh, table. I cannot say he was going to get a modification. I cannot say he was going to
be denied. I cannot say anything of that nature, because without the Quitclaim Deed.on file, that
we need, we were unable to fully say -okay- here' is the guidelines, here are the terms, this is what
Mr. Kantor has provided, this is what he's eligible for. Without that piece of documentation, we
were unable to fully review the loan and say: okay, based upon this, he's qualified for all of this
information. So, I cannot say that you starting over or us using um, Miss Kantor's information would
hinder anything. Um, but I know that we would definitely need her to fully cooperate with
everything - not saying that she wouldn't - but fully cooperate with every piece of documentation
that is going to be requested. In a timely manner, and that means in thirty days or less, period.

23
24

MRA: I understand. What is the typical process time for this loan modification, uh, principle
reduction program?

25
26
27
28
29
30

SL: Well, normally, the way it works in a perfect scenario, is being that Mr. Kantor is assigned to the
office of the president, which is myself, um, customer relationship manager. We normally, have a
filed decision within the thirty day period. That means that all documents that we have requested
or is, um, nothing is being requested extra, the home owner has abided by the - you know- the
document deadline, as Mr. Kantor has done. Um, we would have a decision, normally, within a
thirty day or less period.

31

MRA: Okay.

32
33
34

SL: And that1s just to say: "Yes, you are going to be authorized the trial modification. Here are the
terms. Or, at this time you are un-eligib!e to receive a modification, but we can still visit the shortsale or deed to loan option."

35
36

MRA: I understand. What is the - and I know you don't know what the specific offer would look like
on this particular loan - but, what's the typical holding time after you do a loan modification?

20

21

Pfu,n
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SL: Um, it takes about- are you saying the dosing time?

MRA: No, well ...
3

SL: I'm sorry.

4
5
6

MRA: I'm sorry. I mean uh, my experience is that after you do a loan mod that Mr. Kantor would be
required to stay in the home for a period of time and make payments in a timely manner - that sort
of thing - a holding period. Do you have any general guidelines on that?

7
8
9
10
11
12
13
14

SL: Well, normally, once the loan has been modified and has stayed current for at least 90 days,
what happens is we no longer monitor the loan as far as - just to make sure it stays out of default.
Once the loan has been modified, if the home owner decides to sell the property, if the home
owner decides to rent the property out, that's no longer of any concern of the bank on our end, as
far as the modification. Once the modification has been signed, notarized and also signed and
returned to the home owner by the bank, the home owner then - its just like the new - not new
terms, because we don't really change the terms of the loan, but we basically provide you with
almost a like a new loan, if you will.

15

MRA: Right.

16

SL: So, whatever you decide to do from that point on, is really up to the .home owner.

17
18

MRA: Okay. What are the tax consequences if there is a principle, uh, debt forgiveness, or principle
amount forgiven on the debt?

19
20
21
22
23
24
25

SL: Well, I'll be honest, I don't know all of that information off-hand. Normally, what happens is that
the home owners are still sent that same um, I guess it's a 10-98 form, if you will. I'm sorry. I just
don't know the terms for that information. But, they're still sent out the mortgage information with
the tax information and that would be basically assessed by a, uh, tax preparer and they would have
to inform - you know -what's the negative income -or outcome of that or if there is any. Um, then
with a principle reduction, basically, we know that the property is no longer worth that amount, so
we are going to lower it. So, I don't really see there being a negative in that.

26

SK: Now I ...

27

SL: Go ahead.

28
29
30
31

SK: I just want to confirm that my understanding - that it is possible to do a loan modification
principle reduction transaction with the Bank of American with me still on title and on the loan. And
that in order to do that, I would need to provide certain financial information which you will inform
me of, within thirty days. I'm just confirming this.

32
33
34
35

SL: That's correct. But, I also do need to make sure um, normally when we do our modification, we
assist our home owners that are currently living in the property. r1m not saying that because you're
not living in the property that you wouldn't be able to use your information, because you're still on
the loan. I would need to check and make sure of this information, and confirm it. But, f don't see
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1

why you wouldn't be able to provide your financial information because you are still -you know financially re-liable to the loan, until your name has been removed.

4

MRA: Right. And that- that's a good point. And that is information that we need. Is it a requirement
of the loan modification program or application that only the resident can apply for it? Can you

S

check into that for us please?

6
7

SL: I sure will. And as a matter of fact, you don't mind holding for me, I can check into that within like maybe two minutes or less. Do you mind being placed on a brief hold?

8

MRA: No.

9

10

SL: Okay, thank you. And once again, it may take two minutes. If it does seem a little over two
minutes, do you mind being placed on hold?

11

MRA: No.

12

SL: Okay, thank you. Just one moment, please.

13

[MUSIC]

14

SL: Okay, thank you for holding. I do apologize for the wait.

15

MRA: No problem.

16

SL: Okay. So, here's what we found out. When I say "we," I refer to our support group. Um, to

17
18
19

determine the information that's going to be - it can go two ways. One, if there is a recorded

3

Quitclaim Deed on file, then we do not have to use Mrs., um, Miss Kantor's information, because

20

we already have Robert Kantor's information. So that means we can go forward with his
information that he's offered at trial, then we can, um, basically move her name off of the

21

documents if he's offered the permanent modification.

22

MRA: 'Kay.

23
24
25

SL: If she decides that she wants to be a part of this, um, then a couple things: of course, you know,
we'll use your income information. But normally the way things go, is, we want to get the home

26

owners' information who is in the house - the home. Because we want to make sure that the
payment is going to be something affordable for the person living in the property. So, if Miss

27

Kantor is saying she is going to be equally responsible for the payment, meaning that if we are going

28

to use your income, you also need to be equally responsible for that payment. Um, once again, we'll

29

be stating the same thing. I know that you wanted to be removed from the loan, so that means you

30

will still be on the loan and equally responsible for that payment. Now, if that's something that

31

you're not willing to do - and forgive me because I'm not putting any words in anyone's mouth -

32

33

but, if that's not something you're willing to do, which is be equally responsible for that payment,
then ...

34

SK: And I'm really interested in pursuing this - this route that you're describing.
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MRA: Yeah, uh, Shawnee, I mean she is essentially on the loan, so she is responsible for the
payment.

SL: Yes. That's correct.
4

MRA: Yeah, that's no new requirement. The question is: Is only the primary resident eligible to

5

apply for and participate in a loan modific?tion? And I think your answer is "no."

6
7
8
9
10

the loan, and they provide us with the recorded Quitclaim Deed, then we normally go with that

11

SK: Shawnee.

12

SL: ... based upon that information.

13

SK: Shawnee. I need to confirm - I need to reconfirm with you that there is no recorded Quitclaim

14

Deed at this point.

15

SL: Let me look and see.

16

SK: The property is still - it has not been quitclaimed to Mr. Kantor.

17

SL: Let's see. Just one moment. Let me make sure. l apologize for the delay.

18

RK: Scot?

19

SL: Just goin' through the system.

20

RK: Scot, are you there?

21

SML: Yes. Bob, go ahead. If you have uh, something you want to say.

22

SL: I apologize. Just waitin' on the system.

23

SML: Yeah, well, go ahead.

24

MRA: Right, right.

25

RK: I think we all know that. I'm not following this.

SL: No. And that's correct, no. But, normally, when we have a situation where the parties or either
facing a divorce, um, or some type of disability, one main party on the loan is taking ownership of
home owner's, whether it's the wife or husband's information so that we can create an ...
[inaudible]

26

· MRA: We're working on - that - that's the part of the purpose of the call is to clarify that.

27

SL: Correct. To clarify that we're working on getting the Quitclaim Deed. And that basically - you

28

know- the last time that we were reviewing, the only thing that kept us from this was the recorded

29

Quitclaim Deed. Correct? And let's see, electronically recorded ... I do see a copy of an instrument.

30

SK: Hello? Hello? Can you hear me?

31

MRA: Yes.

--

/-

\
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1

SL: Yes, I can hear you.

2

SK: Um, that instrument has not been recorded.

3

SL: As of yet, correct?

4

AL: Correct.

S

SK: We did not record it.

6

SL: Okay.

7

RK: [UNINTELLIGIBLE]

8

SK: What you have is a copy of a document that is not recorded.

9

RK: Scot, please.

10

SML: Bob, go ahead. You need to speak up,

11

RK: Okay.

12

SML: 'Cause you've been involved in this process.

13
14

RK: 'Kay. Here's - Here's what's happened. There was a recorded Quitclaim Deed. It was ordered by
the Court, by Judge Elgee. It was recorded and given to me, and I passed it on to you, Shawnee.

15
16
17

RK: I told you that there was a Court proceeding, that there was different conflicting claims, but
that recorded Deed is recorded in Blaine County from Sondra Kantor to me, and ! sent you a copy of
it.

18

SL: Yes, and I do have ...

19
20

SK: But I'm not -what - but, I'm not aware that any Deed was ever recorded. I've never been given
a copy of the recorded Deed.

21

RK: Yes. Then, you should talk to your lawyer about that, Sondra.

22
23
24
25

SL: Yes, I do have a copy of a recorded Quitclaim Deed and, its signed by Sondra Kantor, dated for
the 1th of November, 2013. It has the instrument number and it has the recorded seal on here with
a Public Notary. So, this is a recorded Quitclaim Deed, meaning that we can go forward without
your information, being that Mr. Kantor has the recorded Quitclaim Deed.

26
27

SML: Shawnee, this is Scot Ludwig. I just had a question on timing. And then, all these parties can
talk some more.

28

SL: Okay.

29
30
31

SML: As of right now, what is the timing, um - understanding that you have that recorded Quitclaim
Deed from Sondra Kantor recorded - what is the timing to get an offer from BofA, at your best
guess?
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1

SL: I would say less than

a thirty day period.

SML: From right now?
3

SL: I'll say from the time .. .

4

SML: From the time tha .. .

5

SL: Actually, from the time that we received the recorded Quitclaim Deed, we can start the time

6

frame.

7

$ML: Okay.

8

SL: Sometimes, it may exceed thirty days, and that's just in part, um, the holidays do come up, and

9

our support group that we normally work with - like I don't work with just anyone, I'm assigned to a

10
11
12

certain support person. So, if that person's out, then we will have to have someone else take on the
file with me, and normally, it sometimes - you know - they have their files as well. So, it may
exceed a thirty day period, but I would say before the end of January, we should have a decision. It

13

may not take nearly that long. But, we can have a decision as to whether Mr. Kantor would qualify

14

for a principle reduction, um, f program, to start the modification.

15

SK: Excuse me. Could you please give me the date of the Deed that was recorded?

16

Al: When it was recorded. When was the ...

17

SK: When was the date of the Deed and what is the date it was recorded, please?

18

MRA: I think its November 22, 2013.

19

RK: That's the day it was provided

20

SK: But, that - that's the day of recording?

21

MRA: Yes.

22

SK: What was the date on the Deed?

23

SL: The Deed states on the 18th day of November 2013 before me, the undersigned personally

24

appeared, Sondra Kantor, known or identified to me, to be the person whose name is subscribed to

25

within instrument and.acknowledged to me that she executed the same. So it says that it was

26

signed on the 18th day of November of 2013 by Sondra Kantor.

27

SK: And who was the.Notary on that?

28

SL: It says the Notary is to be Amy K. Thompson. State of Idaho.

29

SML: Marty, um, do you have some more questions? Or can we maybe find a time Shawnee can

30

reconvene with all of us -that works for your calendar and mine? Maybe, Monday?

31

MRA: I understand. I got just a couple.
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1

SML: Okay.

2
4

MRA: Shawnee, I know that it hasn't been approved or - and it's still kind of out there - do you
have any idea what we're talking about in terms of the magnitude of the principle loan reduction? I
mean ..

5

SL: Let me look and see if we have an idea. Hold on one moment.

6

MRA: Alright.

7
8

SL: Because, normally, sometimes, the documents will say how much the principle reduction is
being.offered.

9

MRA: Right.

10

SL: So just one moment, and I do apologize for this delay. Let me look and see.

11

MRA: And also, while you're looking, Shawnee, could you find uh, what the new payment would be
under that current offer - which I understand has not been made and may be subject to change but the monthly payment that would be offered and the principle reduction estimate?

12

13
14
15
16
17
18
19

22

SL: We wouldn't partly have that information. In order to really have - review the loan in full - the
only piece of information we would have needed was the Quitclaim Deed. The reason why the
Quitclaim Deed was needed to be used, because - let's say we did not have that on file - or let's say
that we were never even introducing the, the, the idea of a Quitclaim Deed - that means we would
have asked Mr. Kantor to provide Miss Kantor's information. So that means that her income
information, her bank statements, we would have been deciding how much a payment was. Until
that piece of information was done, we could not move forward in deciding how much, maybe, the
payment would have been. So, I cannot provide you as to how much of a payment reduction or I'm sorry- payment amount would have change. I can't really provide you with that information.

23
24
25

MRA: I understand. We're just trying to get a feel if the loan mod goes through, uh, and she is
obligated in the payment, whats - what would the new payment be? l think the current payment is
around $14,000 a month. So ...

26
27
28

SL: We would have had to have all of that information to even go forward. 'Cause, we need to
determine who the information we are going to be using in determining how much is considered
eligivble.

29

MRA: Okay.

30

SL: I'm sorry, reasonable, as far as a payment.

31

MRA: Sure, and I can appreciate that. I just wanted to know if you had made a determination just
based upon Bob's income, as to the ....

20
21

32
33

34

SL: Not just yet. Because, we don't - but we really don't want to go forward and say: okay, it's just
you, it's this amount. But, if its you and her, then its this amount. We need to make sure that once

D" 1,
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we put in these calculations and they are approved, and we signed off an offer, its something that
that homeowner can afford.
3

MRA: Okay.

4

SK: I think you said a couple moments ago: That you could give us some rough idea of what the loan

5

- the uh - principle reduction might be?

6

SL: Right. Normally - what I stated was: normally when we send out something to a home owner, it

7

11

may have how much of a principle reduction it is. That's not always the case. I'm looking at the
principle reduction, um, documents that we sent out as solicitation and it does not have a dollar
amount. It says you may qualify for a significant principle reduction on your loan. It doesn't actually
have an actual dollar amount. So, I would not know. It could be a hundred thousand. But, don't
mark me or quote me on that.

12

MRA: No, we understand. We understand. We are just trying to get an idea.

13
15

SL: Uh huh. So, I'm not sure. I've seen them range from as far as $200,000.00 or I've seen them
range as low as maybe $30,000.00. It depends on the home owner's situation, how much is past
due. It is a lot of determination, um, factors in that.

16

MRA: 'Kay.

17
18

SL: So at this point. Yes, I do apologize. The letter that we'll send to the home owner doesn't say
exactly how much. It does say on some I've seen in the past. It just basically says there is a

19

signifi~ant principle reduction.

20
21
22
23

MRA: 'Kay. Now, Bob communicated that - 'er, conveyed that Deed to you back - I think probably
around the time it was recorded in November - he indicates that he, that he sent it to you and he
told you how - the manner in which the Deed was acquired. That there was a court order and
Sandy had deeded it to Al La peter.

24

SL: Yes.

25
26

MRA: What - So, if that's the thing that starts the time line running. Where are we, because that
would be - we're nearly thirty days right now.

27
28
29

SL: Yes, we're closing almost to thirty days. So it was probab ... like I said, it was probably be - with
the holiday, and I do apologize. And it shouldn't be that anyone has to suffer because of the
holiday, but honestly, people are out of work. It may be a little bit before the end of January that

30

we get a final decision. It may be less than that. It's just I don't wanna ever say it will be another

31
32

week, or it will be a two week time frame, and that's not a realistic time fram~. I can say, honestly,
it will be less than the thirty day period from, um, hereon out. For sure.

33

RK: You said that I still have to submit - you said that I

34

SL: Correct. We have to have a current profit and loss ...

35

RK: You indicated a profit and loss ...

8
9

10

14
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a question. Shawnee.

1

SK: Excuse me. I have

2

SL: Mhm.

3

SK: Since the - we were a moment ago, talking about the possible reduction -uh - my - uh -

4

principle reduction. And you described - and you described cases where you have seen as much as

5

a few hundred thousand dollars down to maybe thirty thousand dollars, knocked off of the loan.

6
7

Now, this is a 3.5 million loan. Is there any reality to an expectation that the loan will be modified
down to 1.5 or 2 million?

8
9
10
11

SL: Um, I'm not sure. I'm being honest with you, I do not know. I honestly do not know. l'ye seen

12

SK: Are you saying that loans this size or larger have been reduced so that the remaining principle

13

was a few hundred thousand dollars?

14
15

SL: No, I'm not saying that. What I'm saying is that I've seen loans as large as this one have - like

16

SK: Okay.

17

SL: Forgive my choice of terminology when I say "shaved off." But, "reduced."

18

SK: Right.

19

MRA: Okay.

20

SK: But, your not saying that loans of this size or larger are reduced to 1.5 or 2 million?

21

SL: In my personal port, no.

22

MRA: 'Kay.

23

SK: [UNINTELLIGIBLE]

loans, you know, higher than this one that have gotten principle reductions, as I stated, in to the
hundred thousands. I'm not exactly sure what would determine how much would be, um, shaved
off, if you will, of the principle.

maybe, 250 thousand shaved off, if you will.

24

SL: There may be some other people, or some of my co-workers that have loans that have been

25

done that way. But for me to say that some of my own personal home owners or my own personal

26

port, that I've seen that - No.

27

MRA: Okay. Alright, Shawnee - and so, f think uh, like Mr. Kantor uh, my client would authorize me

28

to talk with you further uh, and I think as Mr. Ludwig suggested, we might want to convene another

29

call uh, at the first part of the week. Are you - do you consider yourself authorized to speak with us

30

now?

31

SL: Um, I would need written authorization. Um, if you may get that form - I don't kno.w if you have

32

access to what we call the bar portal.

33

MRA: Alright, Bob does, but we do not.

·""'
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4

SL: Okay. So, if you will - if you will provide me with the fax number, I can fax over a form that
needs to be filled out and signed by um, Miss Kantor, giving you authorization. And that form - until
that form is in hand, I will not be able to speak with you, unless there is a bar or on the line to give
me authorization. And we do the same thing as we did today.

5

MRA: I understand.

6
7
8

SL: Um, but I will provide you with a form if you will give me your fax number. Um, I'll go ahead and
have the form faxed over and then you can fax it back to my port and I'll provide you with my fax
number.

9
10
11

MRA: Okay. My fax number is 208-525-5266. And if you could send that, I'll duplicate it to Scot and
we'll get our clients to sign it. And we sure appreciate your time and we are gonna discuss this
amongst ourselves and uh, we'll get back to you, first part of the week.

12

24
25

SL: No problem. And in the meanwhile, before - you know - we all go, I do need to confirm - now,
Mr. Kantor, as I stated before, I am going to be out of the office on Monday. Um, December 16th
and for all parties who would want to know - I am out of the office on December the 16th. I do
apologize that I will not be here. I do return on December the 1ih which was our normal scheduled
time to speak. Um, but I'll do in that scenario, Mr. Kantor, I will -you know- follow up with you on
December the 17th. Um, in the meanwhile, my contact information is 890-669-6650 and then enter
the loan number. You will be rerouted to me because I am the single point of contact on the file.
Um, and Mr. Kantor, I know you know this information, so I apologize for sounding redundant. Um,
I am here between the hours of 7:00 AM to 4:00 PM central standard time, Monday through Friday.
Now, if you call and you get my voicemail. There could be a few things going on. I could be assisting
some other home owners or I may be - you know - on a training, or I may be at a lunch. My lunch is
between the hours of 12:00 PM 'til 1:00 PM central standard time. So, if you call during that time,
just leave me a voicemail and I will return your call as soon as possible. If I do not return that call
within that day, please allow me up to 24 hours to return the phone call.

26

MRA: 'Kay.

27

SL: Okay? And Mr. Kantor is it stili okay that we speak on Tuesday which is December the 1in?

28

RK: That's Wednesday- Wednesday.

29

SK: Uh, hello?

30

SL: On Wednesday?

31
32
33

MRA: Well. Yeah, there is a scheduling conflict with that time. Sondra and I will not be available on
Tuesday morning. Do you have any time later in the week, uh, Shawnee? Like on Wednesday,
perhaps?

34
35
36

SL: No problem. And that's fine. We can schedule a conference for all parties to speak. Urn, and I
apologize, what I was trying to achieve was my normal contact that I normally do with Mr. Kantor.
So, if you'd like we can schedule a time for everyone to speak. But, I also would want to schedule

3

13
14
15
16
17
18
19
20
21
22
23
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2
3

my normal contact that I've been doing so far with Mr. Kantor, as well. So, if he would like to
schedule a time where everyone wants to, that's fine. But you also have the option of doing a
normal um, kept informed routine as well.

4

MRA: How often does that occur?

5

RK: The purpose of that call on Tuesday is to make sure that all documents that I have submitted ...

6

SL: Correct. Your personal - basically, your information.

7
8

RK: and my personal ... That's the purpose of the phone call, and to see if there's anything missing
that I need to get to the bank ..

9

SL: Correct.

10

RK: ... because I only have until the 20th to get it to them.

11

MRA: Okay.

12

SL: That's correct.

13

MRA: I understand.

14

SL: I'm sorry if I offended anyone.

15

MRA: No, no you're fine.

16

SL: Okay.

17
18

MRA: We just can't participate because.of the timing. So do you have some time on Wednesday
morning, 'er?

19

22

SL: I do have an open- let's see on Wednesday, I am going to be out of a meeting at 10:30 AM
central standard time, which is your time: 9:30 mountain standard time. Um, I'm open until 11:30
uh, central standard time - which is 10:30. So I have a block, about an ~ow between 10:30 and
11:30 central which is 9:30 and 10:30 mountain standard.

23

MRA: Does that work for you, Scot?

24

SML: Yeah. 1-1 could do 10:00 AM mountain standard, 11:00 uh, AM central.

25

SK: 9:30? Can we do 9:30 please?

26

27

SL: That's not - Which is my time, 10:30. And I do have an open block for that. Does that work for
everyone?

28

MRA: Scot?

29

SL: 9:30 mountain?

30

SML: Yeah uh, Bob, are you okay with 9:30 mountain standard? I'll move a client if that's available.

20
21
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RK: That's fine.
2

SML: Okay. 9:30 mountain standard time.

3

SL: Okay, so we'll do 9:30 mountain standard time, which is my time 10:30 um, central standard

4

5

time and that's a call for all parties on the line to attend. Once again, Mr. Kantor, our personal
phone call if you would like to still keep that for December the 1ih is that okay with you?

6

RK: Yes. And I'll be submitting some documents today and tomorrow so you ...

7

SL: Okay. Wonderful.

8

RK: ... can file them for me and make sure they're all there.

9

SL: No problem, and thank_you for being prompt as always in returning those documents for me.

10

11

Um, and what's a good time for you or would you like to leave it open and you can.call me and I'll
just pin you in for the 1ih?

12

RK: Yeah. The 1ih, I'm pretty open on the 1

13

morning, that will work fine for me.

14
15

SL: Okay, I'm sorry. I apologize, I do already have a 10 already scheduled. Oh no - your time 10, I'll

16

RK: Yes.

17

SL: So I can actually speak with you 10:00 AM mountain standard time.

18

RK: Right.

19

SL: Um, yes, that's fine.

20

RK: Okay. Okay.

21
22

SL: And does anyone else have any questions that I may help with at this time prior to releasing the
call?

23

MRA: Not for me.

24

SL: Okay. Mr. Kantor? Miss Sondra Kantor? Any questions or concerns at this time?

25

SK: No.

26

SL: Okay. Well, once again, I do want to thank you for allowing me to assist today on the phone call.

27

Um, we do value your um, - you know - partnerships here with the attorneys that are on the line

28

and we do value you as a customer with our home owners that are on the line. Once again, thank

29

you for your business, and have a wonderful day.

30

MRA: Thank you.

31

SL: Your welcome.

i\ so you can -

we set that time at 10:00 o'clock in the

be fine.
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1

SML: Thank you.

2

SL: Your welcome.

3

[END]
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SCOT M. LUDWIG
DANIEL A. MILLER
LUDWIG • SHOUfLER • I'vOLLER + JOHNSON, LLP
Attorneys at Law ·

209 West Ma.in Street
Boise, ID 83702
Telephone: 208~387-0400
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Attorneys f<:Jr Plaintiff

IN' THE DISTRICT COURT OF THE PJFTH JUDICIAL DISTRICT OF
THE STATE Of JDAHO, JN AND FOR THE COUNTY OF BLAINE

ROBERT ARON KANTOR,
Plaintiff,

)
)
)
)

vs.

)

SONDRA LOUISE KANTOR,
Defendant.

)
.)
)

CASE NO, CV-2012-734
AFFIDA VlT OF ROBERT
ARON KANTOR IN SUPPORT
OF SANCTIONS DISMISSING
COUNTERCLAIM WITII PREJUDICE

STATE OF IDAHO )
) ss.
.'

County of Blaine

)

ROBERT ARON KANTOR, being fir.st duly swom upon oath, deposes and says:
I.

r am the Plaintiff in this matter and l make this affidavit based upon my own personal

knowledge.
AFFIDAVIT OF ROBERT A.J'.lON KANTOR JN SUPPQRTDF SANCp:0)~$,QlSMlSSJNG
COUNTERCLAIM WITH PREJUDICE - 1
!

.'

~

'-~

•
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2.

On December 20, 2013, Judge Botresen entered his dec.ision regarding the

Supplemental Judgment merging tbe Property Settlement Agreement into the Divorce Decree. He

ruled that the PSA would be merged .i11to a Supplemental Judgment.
3.

Pursuant to the Court's Order Regarding Proposed Imposition of Sanctions, no Deed

has been recorded from Al LaPeter to Defendant, Sondra Kantor as required to avoid entry of

sanctions against Defendant, Sondra Kantor.
4.

Pursuant to paragraph 4 of the su\:)ject0rderandthe subject Motion fo'.. Additional

Sallctions, {'laintiffrespectfullyrequests the Court dismiss Defendant's Counterclaim with Prejudice.

DATED This

0_

--1it day ofDeceinber, 20

~ , . _ + -- ~ - -

ROB~·~

SUBSCRIBED AND SWORN TO before me this~~y ofbecember, 2013.
·P\('...:
CAMILLE WATSON
Notary Public

State of Idaho

, ___

No?')'Publ~~-_
~- Res1dmg at: . .
.·
..• . . .
Comm. Expires:
...
l .
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CERTU:;tCATE OF SERVICE
!hereby certify that on this 8:!lday of December, 2013, J caused a true and correct copy of
the foregoing document to be served upoo the following as indicated:
Marty R. Andoi:son
Thompson Smith Woolf Anderson PLLC
P.O. Box 50160
Idaho Falls, Idaho 83405-0160

U.S. Mail
.Hand Delivery
_ Overnight Courier
~Facsimile Transmission
(208)525-5266
;
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SCOT M. LUDWIG
DANIEL A. MILLER
LUDWIG+ SHOUFLER •MILLER• JOHNSON, LLP
Attorneys at Law
209 West Main Street
Boise, ID 83702
Telephone: 208w387-0400
Facsimile: 208~387-1999
ISB 3506
ISB 3571

FILED~-~:
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DEC 26 2013
Jolynn Drage, Clerk District
Court Blaine County, Idaho

Attorneys for Plaintiff

IN THE DISTRlCT COURT OF THE flFTH JUDICIAL DlSTR1CT OF
THE StATE·OF IDAHO, IN AND FOR THE COUNTY OF BLAINE

ROBERT ARON KANTOR,

)

)

Plaintiff,

)

)
)

vs.

)
SONDRA LOUISE KANTOR,
Defendant.

)
)

CASE NO. CVw2012-734

AFFIDAVIT OF SCOT M. LUDWIG
IN SUPPORT
OF SANCTIONS DISMISSING
COUNTERCLAIM WITH PREJUDICE

----------'----"-->
STATE OF IDAHO )
) ss
County of Ada
)
SCOT M. LUDWIG, being first duly sworn upon oath, deposes and says:

I.

I am the Plaintiff's attorney in this·matter and I make this affidavit based upon my

own personal knowledge.
:

AFFIDAVIT OF SCOT M. LUDWIG IN SUPPORT OF SANCTIONS DISMISSING
COUNTERCLAIM WfTH PREJUDICE - 1

1033

r
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2.

.J-LAW

On December 20, 2013, I pa11icipated in the Motion Hearing before Judge Borresen.

Judge Borresen entered his decision regarding the Supplemental Judgment merging the Property
Settlement Agreement into the Divorce Decree. He ruled that the PSA would be merged into a
Supplemental Judgment and that Supplemental Judgment would be Nunc Pro Tune to October 17,
2013 which was the date Sondra filed her Motion requesting the PSA be merged into a Supplemental
Judgment.

DATED Thi&_.0tay of December, 2013.

SCOT1

AFFIDAVIT OF SCOT M. LUDWIG IN SUPPORT OF SANCTIONS DISMISSING
COUNTERCLAIM WlTH PREJUDICE · 2
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CERTIFICATE OF SERVICE
I hereby certify that on thi&._~y ofDecetnber, 2013, I caused a true and correct copy of
the foregoing document to be served'tipon the followir1g as indicated.

Marty R. Anderson
Thompson Smith Woolf Anderson PLLC
P.O; Box-50160
Idaho Falls, Idaho 8340_5-0160

-"- U.S. Mail
_ Hand Deli very
--'-Overnight Courier
~acsimile Transmission
(208)525-5266

AFFIDAVlT OF SCOT M. LUDWIG fN SUPPORT OF SANCTIONS DISMISSING
COUNTERCLAIM WITH PREJUDICE - 3
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SCOT M. LUDWIG
DANIEL A MILLER
LUDWIG• SHOUFLER • MILLER+ JOHNSON, LLP
,:\ttorneys at Law
West Main Street
Boise, ID 83 702
Telephone: 208-387~0400
Facsimile: 208-387-1999
ISB 3506
!SB 3571
Attorneys· for Plaintiff

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRJCT OF

THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE

ROBERT ARON KA.NTOR,
Plaintiff,
vs.

SONDRA LOUISE KANTOR,
Defendant.

)
)
)

CASE NO CV-2012-734

)
)
)

OBJECTION TO DEFENDANT'S
MOTiON TO DISMISS

)

)

Comes Now the Plaintiff and files this objection to Defendant's Motion to Dismiss for the

following reasons:

·

ROBERT ARON KANTOR, being first duly sworn upon oath, deposes and says:

l.

The Court mi1st consider the following procedural history:
a.

On September 12, 2013, the parties resolved their Motions for Injunctive

OBJECTION TO DEFENDANT'S MOTION TO DISMISS - l
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Relief by placing a Stipulation on the record. The Stipulation modified the

'
parties' Property Settlement Agreement in that the Stipulation allowed
Plaintiff to pursue a principal balance loan reduction with Bank of America
and Defendant was ~ot to pursue any short sale of the property;
b.

On October 9, 2013, Plaintiff filed a Motion to Compel Recoraing of
Quitclaim Deed. This Motion was supported by the Affidavit of Plaintiff
filed on the same date;

c.

On October 10, 2013, Defendant executed a Quitclaim beed granting her ~12
interest in 265 Golden Eagle Drive, Hailey, Idaho to Alfred LaPeter;

d.

On October 16, 2013, this Court entered its Order. The Court's Order
incorporated the terms of the parties' September l 2, 2013, Stipulation;

e.

On October 17, 2013, Defendant filed a Motion with the Magistrate Court
requesting the PSA be incorporated and merged into a Supplemental
Judgment. This Motion came a year after this suit had been filed (October
'

l l, 2012) and nearly eleven (11) months after Defendant filed her Answer
· and Counterclaim (November 21, 2012);
f.

On November 8, 2013, Plaintiff filed his Supplemental Affidavit and
informed the Court of Defendan't\ actions relating to the Quitclaim Deed to
Alfred LaPeter;

g.

On November 15, 2013, after hearing argument from counsel for both parties
this Court granted Plaintiffs Motion The Court entered its written Order on

November 20, 2013, the Court ordered Defendant to use her best efforts to
'

OBJECTION TO DEFENDANT'S MOTION TO DISMISS - 2
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obtain a Quitclaim Deed from Alfred LaPeter granting his interest in 265
Golden Eagle Drive back to Defendant;

I.

On November 20, '2013, this Court emailed counsel for both parties and
advised Defend?,nt that if she did not obtain a Quitclaim Deed from Alfred
LaPeter her counterclaim would be dismissed summarily and the dismissal
would be with prejudice;

J.

On Nove1nber 23, 2013, this Court sent another email to the parties'
attorneys. The Court told Defendant that if she wished to proceed with her
claims against Plaintiff she needed to comply with his order. The Court also
noted that based on Defendant's additional Affidavit that it was clear to the

Court that Defendai:it did not want to abide by the September 12, 2013,
Stipulation and the Court's October 16, 2013, Order as she clearly wanted to
pursue a short sale of the property;
k.

On December I 0, 2013, this Court held a telephonic status conference with

counsel for the parties. Two Orders were entered by the Court on the same
date. The first Order dealt with Bank of America and allowed counsel for

'

Defendant, with participation by Plaintiff and Plaintiffs counsel, to contact
Bank of America. The Second Order set forth the Court is Sanctions in the
event Defendant,had not obtained the Quitclaim Deed from Alfred LaPetet
within three (3) days from the entry of Judge Borreson' s decision with respect
to Defendant's Motion to have the PSA merged into a Supplemental
Judgment. This Court ordered that if Defendant had not complied with its
OBJECTION TO DEFENDANT'S MOTION TO DISMISS - 3
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Order to obtain a Quitclaim from Alfred LaPeter within three
Judge Borreson' s decision it v,,ould dismiss her Amended Counterclaim, the
dismissal would bar Defendant from bringing a jury trial action against
Plaintiff for her c!a/ms. The Court stated in its Order that upon dismissal
Plaintiff could submit his claim for costs and fees;
L

On December 18, 2013, Plaintiff filed a Motion for Additional Sanctioti and
his Affidavit in Support of his rvlotion;

m.

On December 20, 2913, Judge Borreson entered his decision granting the
request that the PSA be merged into a Supplemental Judgment nunc pro tune
to October 18, 2013;

n.

On December 24, 2013 and Decen1ber 26, 2013, Plaintiff and Plaintiff's
counsel filed Affidavits in Support of dismissing Defendant's Amended
Counterclaim with preJudice; and

o.
2.

To elate Defendant has not obtained a Quitclaim Deed from Alfred LaPeter.

The only claims remaining in this case is DefendanCs Amended Counterclaitn and

Plaintiff's claim to costs and fees. Judge Borreson has nothing pending before him in the Divorce

case.
3.

This Court should end this litigation by dismissing Defendant's Amended

Counterclaim with prejudice and allowing PJaintiff to file his request for an award of fees and costs.
4.

Tne·cases befendant cites for the proposition that this Court has lost subject matter

jurisdiction are not on point and not controlling in this case.
The case of Davidson v Soelberg, 1'?4 Idaho 227,296 P:3d 433 (Ct. App. 2013) dealt with

OBJECTION TO DEf<ENDANT'S MOTION TO DISMISS - 4
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a settlement agreement that was entered into prior to the Judgment and Decree of Divorce but was
merged into the parties' Judgment and Dec:tee of Divorce. The only issue to be resolved in Davidson
was whether the spousal support prov1sjon

the settlement agreement had be merged into the

Judgment and Decree of Divorce. Both the trial cottrt and the Court of Appeals found that it clearly
had not and therefore the spousal support o.bligation was a contractual obligation and could not be

modified.
The case of Kimball v. Kimball, 83 ,Jdaho 12; 356 P.2d 919 (1960) also dealt with the issue
ofmerg~r at the time of the entry of the Decree and if there was a merger of the settlement agreement
could the terms be modified.
The case of State v Wolfe, 2013 Ida.App. LEXIS 86 is a criminal case. The case of Bagley
v Thomason, 307 P.3d 1219(2013) is a quiet title case. The case of Fisher v. Crest, 112 Idaho 741,
735 P.2d l 0·52 (Ct. App: 1987) was a debtor creditot case involving the issues of service of process
0

and setting aside a default judgment. The case of Diamond v. Sandpoint Title Ins., 132 Idaho 145,
968 P.2d 240 (1998) involved a trustee's sale after default. The case of Troupis v. Summer, 148

Idaho 77, 218 P.3d 1138 (2009) involved a dispute over the proceeds of the sale of jointly owned
property. The case of Richardson v. Ruddy, .15 Idaho 488, 98 P. 842 (1908) was a partition of real
propertycase. Klauev.Hern, l33Idaho437,988P.2d 2li (]999)wasastocktransferdisputeand
it is inapposite for the proposition stated in pefendant' s Motion to Dismiss because there are no

matters currently pending before Judge Borreson in the Divorce case.

The cases of McBride v McBride, I 12 Idaho 959, 739 P.2d 258 (1987) and Fix v. Fix, 125
Idaho 372, 870 P.2d 1331 (Ct. App. 1993) are·probably very familiar cases to this Court as they dealt
with military retirement pay and the fact that the division of property pursuant to a Decree is not
OBJECTION TO DEFENDANT'S MOTION TO DISl'vHSS 5
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modifiable. That is not the fact situation We have here and McBride and Fix have no application to

case.
In short, Defendant has not offered one case authority that is on point. The cases offered,

Davidson and Kimball actually support Plaintiff's position that this Court had, and continues to have
subject matter jurisdiction of this suit. The PSA was not merged into the parties Decree of Divorce
when this case was brought and as noted in Davids·on, supra, without merger the issues raised by the
parties were based on contract. The acts complained of by Plaintiff ih his Complaint and by

.

Defendant in her Amended Counterclaim occurred prior to the PSA being merged into a
Supplemental Judgment and prior to the effective date of the Supplemental Judgment. There is
absolutely no authority to suggested otherwise.
5.

Idaho's Constitution grants District Co Lnts with original jurisdiction in al I cases, both

at law and in equity. Idaho Constitution Art. V §20. Our legislature granted the District Court with

original jurisdiction in "all cases and proceedings." LC. §l · 705. This Court has jurisdiction over
this contract case and the matters asserted by the parties and it has the inherent authority to enforc.e
its Orders. I.C. § 1-1603. See also, Murphyv. Russell, 8 ldalio 151, 67

P. 427 {1901) holding that

once the district court has obtained jurisdiction of an action on a contract, its jurisdiction extends to
ali issues arising out of or connected with the contract, or relating to or depending upon it. Sondra
Kantor's defiance of this Court and this ·court's Order began prior to the effective date of the
Supplemental Judgment in Judge Botreson's case. The acts complained of by Plaintiff in his

Complaint and by Defendant in her Amended Counterclaim relate to alleged breaches of the parties'
PSA while the PSA was still a contract. The real property located at 265 Golden Eagle Drh•e is
connected to and dependent upon the PSA. The modification of the terms of the parties' PSA by the
OBJECTION TO DEFENDANT'S MOTION TO DISMISS "6
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September l 2t" Stipulation occurred prior to the effective date of the Supplemental Judgment and
occurred while the PSA was a contract. See, First Sec Bank, N.A.

Hansen, 107 Idaho

476,

690 P.2d 927, 93 l ( i 984) finding the parties in that case modified the terms of their contract by way
of a stipulation placed upon the record in their court case. In addition, this Court's acceptance of the
September 1th Stipulation and its October, 161h Order incorporating the tenns of the Stipulation into
the October l 61h Order occurred prior to the effective date of the Supplemental Judgment in the
divorce case. Finally, Sondra's blatant attempt to frnstrate the September Stipulation and the
subsequent October 16'h Order occurred prior to the effective date of the Supplemental Judgment.
6.

The statute cited by Defendant, Idaho Code§ 1·-2201) et.seq. does not divest this Court

of its jurisdiction of the remaining contractual claims contained in Sondra Kantor' s Amended
Counterclaim, nor does that code section divest this Court of its ability and authority to manage its
case and enforce its orders. According to Defendant the Supplemental Judgment merging the PSA
is effective October 18, 2013. Defendant's position would result in a ludicrous result. The PSA was
executed on April 24, 2012, and the Supplemental Judgment incorporating the PSA became effective
October 1!( 2013. Based on Defendant's reasoning neither party would have access to judicial relief

for breaches of the PSA between April 24, 2012, and October 18, 2013. The Magistrate Judge would
have no authority or jurisdiction to order any relief to either of the parties for acts committed prior
to the effective date of the PSA becoming a Judgment.
Obviously, the parties can seek relief from this Court for breaches committed to their contract
before the PSA became merged into a Judgment.
7.

The issues pending before this Court ateJor this Court to decide and this Court

' should enforce its Orders by dismissing the Amended Counterclaim with prejudice and allowing
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costs . fees claims

DATED Thi{)~, of January, 2014.

,'/
LLER • JOHNSON,

LLP

Attorney f

I h~reby certify that on this /~ !;l~y of Janu~ry, 20~4, .I caused a true and correct copy of
the foregoing document to be ser\ up~h the followmg as indicated:

Marty R. Anderson
Thompson Smith Woolf Anderson PLLC
P.O. Box 50160
Idaho Falls, Idaho 83405-0160

U.S. Mail
Hand Delivery
~Overnight Courier
~imile Transmission
I (2os)s2s-s266

Scot M. Lt
/
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE

ROBERT ARON KANTOR,
Plaintiff,
vs.
SONDR.t\ LOUISE KANTOR,

)
)
)
)
)
)
)
)
)

CASE NO. CV-2012-734
MEMORANDUM ORDER DISMISSING
DEFENDANT'S COUNTERCLAIM

Defendant.
_____________
)

This matter came before the Court on the 13th of January, 2014, Scott
Ludwig, Boise, appearing on behalf of plaintiff and Marty Anderson, Idaho Falls,
appearing on behalf of defendant, on plaintiff's Motion for Sanctions Dismissing
Defendant's Counterclaim with Prejudice, and defendant's Motion to Dismiss,
made upon the grounds that the Court no longer has subject matter jurisdiction.
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parties were originally divorced

Blaine County. The marriage

settlement agreement between the parties provided that it could be merged into the
judgment at some time in the future if either party requested it. Subsequent to the
divorce, a dispute arose over real property still owned jointly by the parties.
Robert (plaintiff) filed suit against Sondra (defendant) in district court claiming
Sondra had breached what were, at the time, contractual obligations owed under
the marriage settlement contract. Sondra counterclaimed. Robert was granted
summary judgment on July 5, 2013, on most if not all of his claims against Sondra,
and upon two of the three counts Sondra raised in her Counterclaim against Robert,
and sought an award of fees and costs. This Court determined that application for
fees and costs was premature. On August 9, 2013, Sondra filed an Amended
Answer and Counterclaim requesting, among other things, a jury trial for money
damages for breach of the marriage settlement contract. Sondra later executed a
quitclaim deed of her interest in the property to one Al LaPeter. On approximately
October 18, 2013 Sondra filed a motion in magistrate's court in B]aine County
case CV-525-201 lseeking to have the marriage settlement contract merged into the
decree of divorce. That was finally accomplished by written order of Judge
Borreson in January of 2014.
Meanwhile, while the breach of contract action was pending in district court,
this Court ordered Sondra to re-obtain title to the real property from Mr. LaPeter.
MEMORANDUM ORDER DISMISSING DEFENDANT'S COUNTERCLAIM
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She has failed to do

and in two lengthy emails

counsel, and for reasons stated

upon the record in more than one hearing, and in a written Order entered December
10, 2013, this Court indicated it would dismiss her Counterclaim pending in
district court as a sanction for failure to comply with this Court's prior orders, and
upon what terms dismissal would enter. An order was entered by Judge Borreson
on December 20, 2013 in the divorce action granting the request that the marriage
settlement contract between the parties be merged into the decree of divorce nunc

pro tune to October 18, 2013. Aside from that, there is no present action pending in
magistrate's court. On December 23, 2013, Sondra filed her own Motion to
Dismiss in this district court action upon the grounds that this court lacks subject
matter jurisdiction.
Now, it is clear both parties seek dismissal of defendant's Counterclaim,
although for different reasons, and that both seek different results as a consequence
of any dismissal. Robert seeks dismissal of all Sondra's claims pending in the
district court with prejudice, as well as the opportunity to seek fees and costs as the
prevailing party, and pursuant to the marriage settlement contract. Sondra seeks
dismissal of her claims pending in the district court on the grounds this Court no
longer has subject matter jurisdiction, and presumably, can no longer entertain a
request for fees and costs from Robert. This relief is sought even though it was
Sondra that pursued her claim for money damages in this court by way of a
MEMORANDUM ORDER DISMISSING DEFENDANT'S COUNTERCLAIM

104€0

Counterclaim demanding a jury trial before she requested the marriage settlement
contract be merged into the divorce decree. It must also be noted that Sondra filed
her Motion to Dismiss for lack of subject matter jurisdiction after Judge Borreson
ordered the contract merged into the decree of divorce, but also after this Court
entered its December 10, 2013 order indicating it would dismiss her action soon
after any ruling by Judge Borreson, (so that Sondra could judge for herself the
effects of any dismissal of the district court proceedings).
For the reasons expressed on the record at hearing, and at prior hearings, and
in this memorandum order, Sondra's Amended Answer and Counterclaim are
hereby dismissed for two reasons. The first reason is as a sanction for failure to
abide by, at a minimum, the Court's December 10, 2013 order requiring her to reobtain title to the real property from Al LaPeter to Sondra so that a sale of the
property could be pursued, as previously agreed to by the parties in the marriage
settlement contract. The second reason for dismissal is because Sondra requests
dismissal, albeit on the grounds this Court lacks subject matter jurisdiction. Even
though there are good reasons to conclude there has perhaps been a waiver of that
claim by Sondra, or that this Court continues to have subject matter jurisdiction, it
is and has been preferable to this Court, for reasons previously expressed, that
matters should proceed, if at all, in the magistrate's court, as that court (now that
the marriage contract has been merged into the decree of divorce) has far better
MEMORANDUM ORDER DISMISSING DEFENDANT'S COUNTERCLAIM
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remedies for dealing with the real property at issue, and the parties as well. This
Court is also mindful of the results that follow if there is a later determination that
Sondra is correct, and this Court lacks subject matter jurisdiction.
Finally, there is the issue of a jury trial. Pending issues, if tried before a
magistrate, will not be the subject of a jury trial because none is allowed in
magistrate's court in a divorce action, but, more importantly, because this Court
determined earlier that if Sondra's action was dismissed from the district court as a
sanction, it should not necessarily result in her pending district court claims being
barred in their entirety, but that Sondra should forfeit the right to claim money
damages for those claims before a jury in district court. See, inter alia, Order
Regarding Proposed Imposition of Sanctions filed December 10, 2013.
Accordingly, this dismissal is without prejudice to Sondra's pursuing these same
claims (raised in her district court counterclaim) before Judge Borreson in
magistrate's court. This dismissal is a bar, and is with prejudice, to Sondra raising
any of these same claims in district court as a breach of contract action with a
claim for money damages, with or without a claim for a right of trial by jury.
This Court will enter a separate judgment with a Rule 54(b) Certificate. This
Court concludes that, notwithstanding Sondra's claims to the contrary, this Court
has jurisdiction in this action to award costs or fees as allowed by lmv. Either side
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may request an award

fees or costs pursuant to the applicable provisions of the

LR.C.P.

IT IS SO ORDERED.
DATED this

__2J_ day of January, 2014.

RobertJ.~
District Judge
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CERTIFICATE OF SERVICE
?

I hereby certify that on this 12_ day of January, 2014, I caused a true and correct copy of
the foregoing document to be served upon the following as indicated:

Scot M. Ludwig
Daniel A Miller
LUDWIG + SHOUFLER + MILLER
+ JOHNSON, LLP
209 West Main Street
Boise, Idaho 83 702

_:U.S. Mail
_ Hand Delivery
_ Overnight Courier
Facsimile Transmission
(208)387-1999

_(u.s. Mail
Marty R. Anderson
Thompson Smith Woolf Anderson PLLC
P.O. Box 50160
Idaho Falls, Idaho 83405-0160

Hand Delivery
_ Overnight Courier
Facsimile Transmission
(208)525-5266

~bJ\~
Deputy Clerk of the Court¥
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IN

DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICTUF-

ROBERT ARON KANTOR,
Plaintiff,

vs.

)
)
)
)
)

CASE NO. CV-2012-734
JUDGMENT

)

SONDRA LOUISE KANTOR,
Defendant

)
)
)

______________ )

IT JS HEREBY ORDERED, AND THIS DOES ORDER, that Plaintiff is entitled to the
relief sought and granted by virtue of the Order Granting Summary Judgment filed herein on
July 5, 2013, and that Defendant's Counterclaim is hereby DISMISSED.
DATED this

;)...( day of January, 2014.

District Judge

JUDGMENT
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I hereby certify that on this
day of January, 2014, I caused a true and correct copy of
the foregoing document to be served upon the following as indicated:

Scot M. Ludwig
Daniel A. Miller
LUDWIG + SHOUFLER + MILLER
+ JOHNSON, LLP
209 West Main Street
Boise, Idaho 83702

/
·1
_U.S.Mar
_ Hand Delivery
_ Overnight Courier
Facsimile Transmission
(208)387-1999

/ U.S. Mail
Marty R. Anderson
Thompson Smith Woolf Anderson PLLC
P.O. Box 50160
Idaho Falls, Idaho 83405-0160

JUDGMENT

Hand Delivery
_ Overnight Courier
Facsimile Transmission
(208)525-5266

1osi

FIL
MAR - ~ 2014
,,

Jolynn Drage, Clerk District
Court Staine Cc:HE.~JLdaho

MARTY R. ANDERSON, ESQ
ISBN 5962
THOMPSON SMITH WOOLF
ANDERSON WILKINSON & BIRCH, PLLC
3480 Merlin Drive
P.O. Box 50160
Idaho Falls, Idaho 83405-0160
Telephone: (208) 525-8792
Attorneys for Defendant
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE STATE
OF IDAHO, IN AND FOR THE COUNTY OF BLAINE
ROBERT KANTOR,

Case. No. CV-2012-734

Plaintiff,

NOTICE OF APPEAL

vs.
SONDRA LOUISE KANTOR,
Defendant.
TO: THE ABOVE NAMED RESPONDENT, ROBERT KANTOR, AND HIS
COUNSEL OF RECORD, SCOT LUDWIG OF THE LAW FIRM LUDWIG
SHOUFLER MILLER JOHNSON, LLP, AND THE CLERK OF THE ABOVE
ENTITLED COURT;
NOTICE IS HEREBY GIVEN THAT:
1.

The title of this action is Robert Kantor v. Sondra Louise Kantor.

2.

This Appeal is taken from the District Court of the Fifth Judicial District of

the State of Idaho, in and for the County of Blaine, District Judge Robert J. Elgee,
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presiding.
3.

The case number of this matter is CV-2012-734.

4.

Sondra Louise Kantor is the Appellant and is represented by:
Marty R. Anderson, Esq.
Thompson Smith Woolf Anderson Wilkinson & Birch, PLLC
3480 Merlin Drive
Idaho Falls, Idaho 83404
Telephone number: (208) 525-8792
Facsimile: (208) 525-5266
Email address: marty@eastidaholaw.net

5.

Robert Kantor is the Respondent and is represented by:
Scot M. Ludwig, Esq.
LUDWIG SHOUFLER MILLER JOHNSON, LLP
209 West Main Street
Boise, Idaho 83702
Telephone number: (208) 387-0400
Facsimile: (208) 387-1999
Email address: Scot@lsmi-law.com

6.

The above named Appellants appeal to the Idaho Supreme Court from the

District Court's Judgment dated January 23, 2014, based, inter alia, upon the following:
a.

The District Court's June 24, 2013, oral ruling on Plaintiffs Motion

for Summary Judgment argued on June 24, 2013;
b.

The District Court's Order Granting Summary Judgment entered on

July 5, 2013;
c.

The District Court's Order Compelling Quitclaim Deed entered on

November 20, 2013;
d.

The District Court's December 10, 2013, oral ruling on the

Imposition of Sanctions;
NOTICE OF APPEAL· 2
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e.

The District Court's Order Regarding Proposed Imposition of

Sanctions entered on December 10, 2013;
f.

The District Court's January 13, 2014, oral ruling regarding

imposition of sanctions argued on January 13, 2013;
g.

The District Court's January 23, 2014 Memorandum Order

Dismissing Defendant's Counterclaim; and
7.

The issues which are being appealed by Appellants are as follows:
a.

Whether the District Court abused its discretion by imposing

sanctions against Sondra Kantor.
b.

Whether the District Court abused its discretion by imposing

sanctions dismissing her claims without prejudice but precluding Sondra Kantor
from bringing an action in District Court or having a trial by jury.
c.

Whether the District Court had subject matter jurisdiction to require

Sondra Kantor to deed the parties' former community residence to Robert Kantor.
d.

Whether the District Court had jurisdiction to require Sondra Kantor

to obtain a deed from Alfred Lapeter regarding the parties' former community
residence to avoid sanctions.
e.

Whether the District Court had subject matter jurisdiction to enter

further orders once the Property Settlement Agreement was merged into the

Supplemental Decree ofDivorce.

f.

Whether the District Court erred in granting Summary Judgment to

Robert Kantor on the breach of contract claim.
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g.

Whether the District Court erred in determining that the Plaintiffs

case was concluded in its final Judgment.
h.

The issue of attorney fees and costs is presently pending before the

District Court and Appellant reserves the right to file an amended notice of appeal
with respect to fees and costs.
8.

That Appellant has a right to appeal to the Idaho Supreme Court, and the

judgment or orders described in paragraph 6., above, are appealable judgments or orders,
pursuant to I.A.R. l l(a)(l).
9.

Appellant hereby requests a copy of the transcript of the proceedings which

were held on March 6, 2013; June 24, 2013; August 19, 2013; September 12, 2013;
November 15, 2013; December 10, 2013; and January 13, 2014. Appellant requests a
standard transcript, to be provided in hard copy and electronic format
10.

The Appellant is not requesting all of the documents which are

automatically included in the standard clerk's record pursuant to I.A.R. 28. Rather, the
only documents which Appellant is requesting to be included, and which are typically
automatically included, are the following:

a.

Register of actions.

b.

Complaint and Demand for Jury Trial filed October 11, 2012.

c.

Answer and Counterclaim filed November 21, 2012.

d.

Reply to Counterclaim filed December 19, 2012.

e.

Amended Answer & Counterclaim filed August 9, 2013.
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f.

Judgment filed January 23, 2014.

g.

Notice ofAppeal.

h.

A Court reporter's notice of lodging with the district court.

1.

Table of contents and index, which shall be placed at the beginning

of each volume of the record.
11.

The Appellant requests the following documents to be included in the

clerk's record, in addition to those automatically included (as limited in paragraph 10.,
above) under I.A.R: 28(c):
a.

Motion/or Temporary Restraining Order filed October 11, 2012.

b.

Attorney Certification filed October 11, 2012.

c.

Affidavit ofRobert Aron Kantor in Support ofMotion for Temporary

Restraining Order filed October 11, 2012.
d.

Affidavit of Service filed October 30, 2012.

e.

Application for Order to Show Cause filed March 5, 2013.

f.

Application for Order to Show Cause filed March 5, 2013.

g.

Attorney Certification in Support of Order to Show Case and
Temporary Restraining Order filed March 5, 2013.

h.

Affidavit of Defendant in Support of Order to Show Cause filed
March 5, 2013.

1.

Transcript of Hearing held on March 6, 2013.

J.

Affidavit ofRobert Kantor filed March 6, 2013.

k.

Affidavit ofMichael Page filed March 7, 2013.

I.

Plaintiffs Memorandum in Support of Motion for Partial Summary
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Judgment filed March 19, 2013.
m.

Plaintiff's Motion for Partial Summary Judgment filed March 19,
2013.

n.

Affidavit of Scot M Ludwig in Support of Plaintiff's Motion for
Partial Summary Judgment filed March 19, 2013.

o.

Memorandum in Support ofMotion for Leave to Amend filed June 7,
2013.

p.

Affidavit of Daniel E. Williams Re:
Counterclaim filed June 7, 2013.

q.

Defendant/Counterclaimant 's Motion for Leave to Amend filed June
7, 2013.

r.

Memorandum in Opposition to Plaintiff's Motion for Partial
Summary Judgment filed June 11, 2013.

s.

Affidavit of Sondra Kantor in Opposition to Plaintiff's Motion for
Partial Summary Judgment filed June 11, 2013.

t.

Affidavit of Daniel E. Williams in Opposition to Plaintiff's Motion
for Summary Judgment filed June 11, 2013.

u.

Plaintiff's Reply Memorandum in Support of Partial Summary
Judgment and in Opposition to Motion to Amend Counterclaim filed
June 17, 2013.

v.

Transcript of Hearing held on June 24, 2013.

w.

Order Granting Summary Judgment filed July 5, 2013.

X.

Memorandum of Costs and Attorney Fees filed July 18, 2013.

y.

Affidavit of Scot M. Ludwig filed July 18, 2013.

z.

Motion for Award of Costs and Attorney Fees filed July 18, 2013.

aa.

Affidavit of Scot M Ludwig filed July 31, 2013.

bb.

Order Granting Defendant/Counterclaimant's Motion for Leave to
Amend filed August 7, 2013.
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cc.

Defendant/Counterclaimants' Motion for Preliminary Injunction
filed August 9, 2013.

dd.

Defendant/Counterclaimant 's Memorandum in Support of Motion
for Preliminary Injunction filed August 9, 2013.

ee.

Affidavit of Sondra Kantor in Support of Motion for Preliminary
Injunction filed August 9, 2013.

ff.

Motion for Preliminary Injunction filed August 9, 2013.

gg.

Defendant/Counterclaimant 's Objection to Plaintiff's Motion for
Award of Costs and Attorney Fees filed August 12, 2013.

bh.

Transcript of hearing held on August, 2013.

ii.

Order Denying Plaintiff's Motion for Award of Costs and Attorney
Fees filed August 21, 2013.

JJ.

Affidavit ofMitchel J. August filed August 22, 2013.

kk.

Transcript of hearing held on September 12, 2013.

ll.

Bench Brief, Re: Motions for Injunctive Relief filed September 12,
2013.

mm. Memorandum in Support of Plaintiff's Motion for Partial Summary
Judgment, Re: Amended Counterclaim filed October 9, 2013.

nn.

Motion to Compel Recording of Quitclaim Deed filed October 9,
2013.

00.

Affidavit of Robert Aron Kantor in Support of Motion to Compel
Recording of Quitclaim Deed filed October 9, 2013.

pp.

Defendant's Objection to Plaintiff's Motion to Compel Recording of
Quitclaim Deed filed November 1, 2013.

qq.

Affidavit of Sondra Kantor in Response to Motion for Partial
Summary Judgment and in Objection to Motion to Compel
Recording ofQuitclaim Deed filed November 1, 2013.
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rr.

Defendant's Response to Plaintiffs Motion for Partial Summary
Judgment re: Amended Counterclaim filed November 1, 2013.

ss.

Supplemental Affidavit of Robert Aron Kantor filed November 8,
2013.

tt.

Transcript of hearing held on November 15, 2013.

uu.

Motion for Civil Contempt Sanctions filed November 20, 2013.

vv.

Affidavit of Robert Aron Kantor in Support of Motion for Civil
Contempt Sanctions filed November 20, 2013.

ww.

Order Compelling Recording of Quitclaim Deed filed November 20,
2013.

xx.

Court Email to Counsel filed November 20, 2013.

yy.

Affidavit of Sondra Kantor in Response to Motion for Summary
Judgment and Court's Notice ofProposed Dismissal filed November
22, 2013.

zz.

Court's Email to Counsel filed November 26, 2013.

aaa.

Second Affidavit of Robert Aron Kantor in Support of Motion for
Civil Contempt Sanctions filed December 3, 2013.

bbb.

Memorandum in Support of Motion for Civil Contempt Sanctions
filed December 4, 2013.

ccc.

Responsive Affidavit ofRobert Aron Kantor filed December 5, 2013;

ddd.

Affidavit of Counsel in Response to Notice of Proposed Dismissal
filed December 5, 2013.

eee.

Affidavit of Sondra Kantor in Response to Motion for Summary
Judgment and Court's Notice ofProposed Dismissal filed December
5, 2013.

fff.

Affidavit of Counsel in Response to Notice of Proposed Dismissal
filed December 9, 2013.

ggg. Response Memorandum Regarding Sanctions filed December 9,
2013.
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hhh.

Response Memorandum Regarding Sanctions filed December 9,
2013.

m.

Affidavit ofDeborah Sievers filed December 9, 2013.

JJJ.

Affidavit ofMitchel August filed December 9, 2013.

kkk..

Third Affidavit of Sondra Kantor in Response to Notice of Proposed
Dismissal filed December 9, 2013.

ill.

Transcript of hearing held on December 10, 2013.

mmm. Order Regarding Proposed Imposition of Sanctions filed December
10, 2013.

nnn. Affidavit ofRobert Kantor filed December 16, 2013.
ooo.

Motion for Entry ofAdditional Sanctions filed Decemberl8, 2013.

ppp.

Affidavit of Robert Aron Kantor in Support of Motion for Entry of
Additional Sanctions (Exhibit Attached-CD) filed December 18,
2013.

qqq.

Motion to Dismiss filed December 23, 2013.

rrr.

Second Response Memorandum
December 23, 2013.

sss.

Second Affidavit of Counsel in Response to Notice of Proposed
Dismissal filed December 23, 2013.

ttt.

Fourth Affidavit of Sondra Kantor in Response to Notice of
Proposed Dismissal and Sanctions filed December 23, 2013 .

. uuu.

Regarding

Sanctions

filed

Affidavit ofTessica Vizcarra filed December 23, 2013.

vvv. Affidavit of Robert Aron Kantor in Support of Sanctions Dismissing
Counterclaim with Prejudice filed December 24, 2013.

www. Affidavit of Scot M. Ludwig in Support of Sanctions Dismissing
Counterclaim with Prejudice filed December 26, 2013.
XXX.
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12.

yyy.

Transcript of hearing held on January 13, 2014.

zzz.

Memorandum Order Dismissing Defendant's Counterclaim filed
January 23, 2014.

No exhibits were presented at a trial or hearing an~ accordingly, none are

requested. Any exhibits attached to any document identified in Paragraphs 10 and 11
herein should be included as part of that document.
13.

There has been no order entered sealing all or any part of the record.

14.

I certify:
a.

That a copy of this Notice of Appeal has been served on the reporter,
Ms. Susan Israel.

b.

That the clerk of the district court has been paid the estimated fee
($200.00) for preparation of the reporter's transcript.

c.

That the estimated fee ($100.00) for preparation of the clerk's record
has been paid.

d.

That the appellate filing fee has been paid.

e.

That service has been made upon all parties required to be served

pursuant to Rule 20.
7,,..v
DATED this ,) --day of March, 2014.

THOMPSON, SMITH, WOOLF, ANDERSON,
WILKINSON & BIRCH, PLLC

By~4ZMarty.Anders<m,Esq.
Attorney for Defendant
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CERTIFICATE OF SERVICE BY MAIL, HAND DELIVERY
OR FACSIMILE TRANSMISSION
I hereby certify that a true and correct copy of the foregoing document was
on this date served upon the persons named below, at the addresses set out below their
name, either by mailing, hand delivery or by facsimile to them a true and correct copy of
said document in a properly addressed envelope in the United States mail, postage
prepaid; by hand delivery to them; or by facsimile transmission.
?"'}!
DATED this ~ y of March, 2014.

Scot M. Ludwig, Esq.
LUDWIG SHOUFLER MILLER
JOHNSON, LLP
209 West Main Street
Boise, Idaho 83702
Facsimile: (208) 387-1999

[~U.S. Mail
[ ] Facsimile
[ ] Hand Delivered

Mrs. Susan Israel
Blaine County Courthouse
201 2nd Ave S, Ste 106
Hailey, Idaho 83333
Fax (208) 788-5527

E,c] U.S. Mail
[ ] Facsimile
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE

ROBERT KANTOR,

)
)

Plaintiff/ Respondent,

)
)
)

vs.

)

SONDRA LOUISE KANTOR,

)
)

Defendant/ Appellant,

Supreme Court No. 41946

CERTIFICATE OF EXHIBITS

)
)
)

I, Crystal Rigby, Deputy Clerk of the District Court of the Fifth Judicial District of the
State of Idaho in and for the County of Blaine, do hereby certify that the following documents will
be submitted as exhibits to the Record:

Court Exhibits
Transcript of Motion for Partial Summary Judgment Filed 7/25/2013
Transcript of Stipulation on Cross Motions for Preliminary Injunction Filed 9/12/2013
Transcript of Plaintiff's Motion to Compel Filed 12/3/2013

IN WIT/NESS WHEREOF
ave hereunto set my hand and affixed the seal of the said
Court this
_
day of _4:-'"=""'~=4-7"=--' 2014.
Jolynn Ora e, Clerk of the Court

:=::::>

EXHIBIT LIST-1

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE
ROBERT KANTOR

)
)
)
)

Supreme Court No. 41946

Plaintiff /Respondent,
vs.

)

CLERK'S CERTIFICATE

)

SONDRA LOUISE KANTOR,
Defendant/ Appellant

STATE OF IDAHO

)
)
)
)

)
) SS.

County of Blaine

)

I, Crystal Rigby, Deputy Clerk of the District Court of the Fifth Judicial District of the
State of Idaho, in and for the County of Blaine, do hereby certify that the above and foregoing
Clerk's Record on Appeal was compiled and bound under my direction and is a true, full and
correct Record of the pleadings and documents as are automatically required under Rule 28 of
the Idaho Appellate Rules as well as those requested by the Appellant.
I do further certify that all exhibits offered or admitted in the above-entitled cause
and exhibits requested by the Appellant will be duly lodged with the Clerk of the Supreme Court
along with the Clerk's Record and the Court Reporter's Transcript on Appeal.
IN WITNESS WHEREOF, I have
re to set my hand and affixed the seal of
said Court at Hailey, Idaho, this _J_ day of-+---:::.P---""'~-· 2014.
i

CLERK'S CERTIFICATE - 1

Clerk of the Court

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE
ROBERT KANTOR

)
)
)
)
)
)
)
)
)

Plaintiff /Respondent,

vs.
SONDRA LOUISE KANTOR,
Defendant / Appellant

Supreme Court No. 41946

CERTIFICATE OF SERVICE

)
I, Crystal Rigby, Deputy Clerk of the District Court of the Fifth Judicial
District of the State of Idaho, in and for the County of Blaine, do hereby certify that I have
personally served or mailed, by United States mail, one copy of the Clerk's Record and
Court Reporter's Transcript to each of the Attorneys of Record in this cause as follows:
MARTYR. ANDERSON
PO Box 50160
Idaho Falls, ID 83405

SCOT M. LUDWIG
209 West Main Street
Boise, ID 83702

Attorney for Defendant/ Appellant/

Attorney for Plaintiffs/

IN WITNESS WHEREOF, I
her unto set my hand and affixed the seal
of the said Court this
/
day of---+---,,,,,.h4-"-"--'-"'....::.+7"'---' 2014.
JOLYNN

By

RAGE, Clerk of the Court

C)Y~hJ·~

Crystal Rigby,Oeputy1erk

·

CERTIFICATE OF SERVICE - 1
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